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COAST GUARD ENVIRONMENTAL CRIMES
DISCLOSURE POLICY
By Richard A. Block
[Source: NMA Newsletter #53, Jan. 2008]
We printed a number of stories in this newsletter about licensed officers who are convicted of polluting the
environment by pumping oily waste overboard or by using a “magic pipe” to bypass an oily-water separator. The
penalties for these crimes runs into the hundreds of thousands and often millions of dollars with a smattering of jail
time here and there.
Fortunately, the oily-water separators (OWS), where they exist on vessels of less than 1,600 GRT manned by our
mariners, are few and far between. However, they do exist and, therefore, are an issue for some of our mariners.
An unfortunate fact of life is that most OWS equipment does not operate very well – a fact that is well known by
the Coast Guard as well as the International Maritime Organization. Poor design, lack of training, or malfunctioning
appears to be ignored by some law enforcement officers determined to make their case “stick” at any cost. The result
is that some mariners and their companies face disaster when oil is pumped or allowed to flow overboard and/or oil
record books are altered.
Last year, the Coast Guard opened a rulemaking “docket” on the subject of oily-water separators. NMA Director
and Chief Engineer Glenn L. Pigott advised us on Report #R-444, Bilge Water Processing Equipment: Comments to
the Docket, to the Coast Guard that we submitted on Jan. 20, 2006.
The oily-water problem is deeper than malfunctioning OWS equipment and, for lower-level mariners, may not
involve oily water separating equipment at all. Consider a tug or OSV that is going up on drydock. If the bilges are
laden with oil, it will have to be pumped out at the shipyard by a vacuum truck and disposed of on shore. This is an
expensive process. The word goes out from the company to the vessel’s master and on to the “engineer” or
“deckineer” or deckhand that the bilges must be clean and dry before the vessel reaches the shipyard. In pumping the
oily bilge water contaminated with soap and degreaser, each mariner is involved in an “environmental crime.” The
Coast Guard has the scientific tools from airborne radar to a forensic laboratory in Connecticut that can prove that
such a crime has been committed and which vessel was responsible – if they choose to do so.
The Coast Guard wants to portray itself as an effective law enforcement agency in preventing “environmental
crimes” such as polluting the environment. However, we learn to take much of what the Coast Guard really does as
showmanship and adroit use of the media. Here are some well known examples we encounter that relate to their lack
of effectiveness.
● Example: The Coast Guard is notoriously inept at curbing work-hour abuses because it never asked Congress for the
authority to require logbooks for vessels on domestic voyages. They maintain “law and order” by making horrible
examples of a few mariners, ignoring the rest, and proclaim a “job well done” at some change of command ceremony.
● Example: We have recorded the Coast Guard’s pathetic record on enforcing “work-hour” statutes and regulations.
They cover up their shortcomings in enforcement with their highly touted and widely publicized Crew Endurance
Management (CEMS) system.
Our Concern is for Mariners
Coast Guard Concern is for Corporate Executives
An article titled U.S. Environmental Crime Disclosure Policy, The Rest of the Story by Dennis L. Bryant, Esq. in
the December 2007 issue of The Maritime Reporter attracted my attention. Bryant points out that the Coast Guard
issued a new Environmental Crimes Voluntary Disclosure policy on November 14, 2007. He didn’t state exactly
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where that policy is found. However, it is in Appendix V to the U.S. Coast Guard Maritime Law Enforcement
Manual (MLEM) – not exactly a book found on every bookshelf.
[NMA Comment: On Jan. 8, 2008 we posted NMA Report # R-444-A., Coast Guard Environmental Crime
Disclosure Policy on our internet website.].
We are concerned that some of our mariners are burdened with inoperative oily water separators (OWS) installed
in their machinery spaces. However, most of this equipment is found on vessels over 400 GRT on offshore routes and
international service. The equipment may be inoperable for several reasons, principal among them are “mechanical
problems” that develop over time as pointed out in our Report #R-444. A second source of problems is the general
lack of formal training provided to our “lower-level” engineers including training in engineroom equipment such as
oily water separators.
Lack of formal engineroom training requirements for our “lower-level” mariners is the subject of Report #R-428,
Report to Congress: The Forgotten Mariners. Maritime Education & Training for Entry-Level Deck & Engine
Personnel that was first introduced by GCMA Director Glenn L. Pigott to MERPAC as Task Statement #55.
Following delays and procrastination at MERPAC, our Association mailed the report to approximately 100
Congressmen and Senators. We further advised the Chairman of the National Transportation Safety Board about the
industry’s abject failure to provide formal training for most lower-level engineroom personnel. We also drew a
parallel between that issue and the Coast Guard’s resistance to requiring “preventive maintenance” of equipment in
their regulations – a recent NTSB issue on small passenger vessels.
The Coast Guard’s new “Voluntary Disclosure Policy” is a legal maze cloaked (or choked) in verbiage that would
provide executives of large corporations a path to avoid multi-million dollar pollution penalties. A company could set
up a very elaborate “compliance management system” that would allow them to “voluntarily disclose” an
“environmental crime” that they discover without being dragged into court and fined. In other words, if a company
official catches one of their mariners polluting the environment or making phony entries in his oil record book to hide
something, the official can turn him in and possibly avoid the penalty.
Our Association does not condone abuse of the environment, but understands that many of our mariners work for
companies that fail to make timely repairs when requested. This is one reason why our Association has championed
logbook issues to keep a written record of broken or inoperable equipment and good-faith requests for necessary
repair work.
The Coast Guard Can Plan
Better Than They Can’t Administer
Over the years, the Coast Guard demonstrated that it can “plan” anything but experiences problems administering
their complex programs.
● Example: The Coast Guard “planned” a very elaborate system of “discharges” (i.e., NVIC 1-86) where mariners
could receive credit at the end of a voyage for their sea service. However, the Coast Guard never mastered the
simple task of distributing the “discharge” form books to the Masters of many vessels who needed to use them.
Consequently, most of our lower-level mariners still have to beg their employers for a “sea service letter” – a
substitute for the elaborate discharge. Yet, the Coast Guard still maintains its discharge system at considerable
expense and won’t lift a finger to assist mariners to obtain their sea service letters for recalcitrant employers.
● Example: The Commercial Towing Vessel Examination Program represented a major Coast Guard administrative
failure. This was a type of pre-inspection initiative that fell by the wayside because Headquarters never funded it
properly.
● Example: The Coast Guard’s Streamlined Inspection Program (SIP) was well intentioned and even became part of
Coast Guard regulations in 46 CFR Part 8. This program was so complicated and time consuming to administer
and it did not allow for the industry’s constant turnover of personnel.
Putting together the Environmental Crimes Voluntary Disclosure Policy must have consumed considerable
administrative time and effort by Coast Guard legal talent, but like so much that the Coast Guard does, it leaves out
any consideration of the mariner.
No Incentive for Mariners
Contrary to what Coast Guard administrators may think, mariners could and should be a key to preventing
environmental crimes. Most mariners do not want to be a participant in an environmental crime. Some are willing to
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stand up to their superiors and say “NO!” when requested to pump oily waste, dump raw sewage, or jettison trash and
garbage overboard. However, the Voluntary Disclosure Policy has nothing in it for the mariner. In brief, the Coast
Guard only wants to hear about these problems from the executives of large corporations. However, the program is
far too complex and convoluted for small companies or “mom and pop” operators to read or understand.
We learned years ago that local Coast Guard Investigating Officers are not interested in having our mariners report
“environmental crimes” or any other crimes for that matter. Nevertheless, we placed supporting information in the
public record although the results we have seen from the Coast Guard are far less than the effort expended.
Furthermore, we are not convinced that most Coast Guard units could investigate their way out of a paper bag.
We believe that lower-level mariners would be receptive to receiving monetary rewards for reporting
environmental crimes, other crimes, and violations of statutes and regulations because they do not want to be
associated with this type of activity. However, this simple concept seems to be more than the Coast Guard is either
willing or able to grasp when it can construct paper palaces at public expense.
THE REST OF THE STORY

[Source: By Dennis L. Bryant, Senior Counsel, Holland & Knight LLP, Maritime Reporter and Engineering News, Dec. 2007]

On November 14, 2007, the US Coast Guard released its voluntary disclosure policy as regards environmental
crimes. The policy is intended to enhance the protection of human health and the marine environment by encouraging
regulated maritime entities to voluntarily discover, disclose, correct, and prevent violations for Federal environmental
requirements.
If an entity (such as a ship owner or operator) adopts a qualifying compliance management system to prevent,
detect, and correct violations and then promptly and voluntarily reports a violation discovered through such system,
the Coast Guard will not normally recommend to the Department of Justice that criminal charges be brought against
the disclosing entity. Report of the violation generally must be made within 21 days of discovery. This policy was
adapted from the US Sentencing Guidelines and is consistent with similar policies adopted by the Department of
Justice and the Environmental Protection Agency (EPA).
Getting started
A qualifying compliance management system is a systematic management plan or systematic efforts to achieve
and maintain compliance with applicable requirements. The basic steps that a maritime entity (such as a ship owner or
facility operator) must undertake are to: (1) review the company's operations to determine what federal criminal laws
apply; (2) audit the company's various programs and procedures to determine what changes and additions must be
made to have a qualifying compliance management system; (3) implement and document the required compliance
system; and (4) conduct periodic audits to ensure that the compliance system remains effective and that changes in
federal requirements are accommodated.
Most ships that trade internationally have instituted safety management systems in conformance with the
International Safety Management (ISM) Code. One might think, albeit erroneously, that such as safety management
system would constitute a qualifying compliance management system. There are a variety of reasons that the two
systems are not equivalent. The major one is that the ISM Code is focused on compliance with international
requirements. Unless the ship owner or operator has taken additional voluntary steps, the ISM Code safety
management system for non-U.S. ships does not address compliance with U.S. law and regulations. Other needed
steps (discussed below) are also missing from the international regime.
Elements of a compliance program
There are seven basic elements to a qualifying compliance management system. First, the rules must be set. In
other words, the compliance standards and procedures must be established. Second, responsibility for the program
must be assigned to a high-level person in the company - the responsible individual - someone with authority to assure
that the program is actually implemented, rather than being just another manual on the shelf. Third, the company must
have some type of screening program to avoid assigning discretionary authority to a person with a propensity for
misconduct. For example, the company should have a program so as to avoid hiring a convicted embezzler as its
treasurer. Fourth, the rules that were set in step one must be disseminated to the crewmembers and employees. Those
individuals also must be provided training as necessary. as well as the tools needed to comply with the rules. For
example, to avoid dumping of oily waste water directly overboard, the ship should he equipped with a wellfunctioning oily water separator and the engineers should he trained in its use. There should be no disincentives to
doing the right thing. For example, the chief engineer should not be penalized (either financially or in his or her
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evaluations) for spending monies to properly dispose of the ship's wastes. Fifth, there must be a system to monitor
what is actually happening. An auditing program should be established. In addition, there should be a reporting
system whereby crewmembers and employees can disclose non-compliances without fear of retribution. Sixth, there
must be some type of enforcement or disciplinary mechanism to address both violations and failure by supervisory
employees to detect violations. This does not mean that any and all violations lead to dismissal. Depending on the
nature of the violation, a documented admonition may be sufficient. Finally, the company must have a mechanism for
responding to violations. The violations must be reported to appropriate government officials (this is the focus of the
Coast Guard's voluntary disclosure policy) and the company must cooperate with those officials in their enforcement
efforts. The compliance program then may have to be revised so as to reduce the likelihood of future similar
violations.
What does the company get out of this? A fair question!
There is the strong probability that the company's commitment to compliance will significantly reduce the
occurrence of a violation of applicable law. If the crewmembers and employees see that the company is not only
talking the talk, but also walking the walk, they will make the extra effort to conform their conduct to the required
standard.
If there is a violation and the company takes action under the Coast Guard's voluntary disclosure policy, the agency
has-committed to not recommending to the Department of Justice that criminal charges be brought against the company.
The Department of Justice has a formal policy that companies with qualifying compliance programs should not be
prosecuted unless the violation is part of a pattern that demonstrates a prevalent management policy that conceals or
condones such violations or high-level company officials are personally involved or willfully blind to the violation. Thus,
the likelihood of prosecution for the violation is greatly reduced.
If, despite the implementation of a qualifying compliance program, a violation occurs and the Department of
Justice prosecutes and the company is convicted, the company is generally entitled to a significant reduction (possibly
up to 80%) in the sentence. In these days of multi-million dollar criminal fines, this aspect alone could save large
sums of money. If the company is convicted despite the existence of the compliance program, the company will
generally be able to avoid the imposition of a court-monitored third party audit program. Such third-party audit
programs are now a usual (and onerous) part of the sentence imposed on companies convicted of violating federal
criminal laws. Finally, for corporations based in the U.S. or listed on U.S. stock exchanges, implementation of a
qualifying compliance program will provide the same benefits to corporation officers and directors as it does to the
corporation itself. Under U.S. law, senior corporate officials may, in some circumstances, be personally liable for
criminal offenses of the corporation. Additionally, corporate officials may be subject to suit by stockholders for
diminishment in the value of the stock due to criminal violations of the corporation that might have been avoided if
the company had implemented a compliance program.
It is thus clear that even the best-managed company can benefit from the implementation of a qualifying
compliance program. After all, the federal policy of dispensation for companies with qualifying programs applies not
only to intentional crimes (such as the midnight dumping of oily waste and falsification of the oil record book) but to
negligent violations and even to violations of strict liability crimes (such as the Refuse Act of 1899 and the Migratory
Bird Treaty Act).
Having a qualifying compliance program increases the likelihood that one's P & I Club or other insurer will compensate the company for any fines or penalties that may be imposed in the event of a violation. At least one P & I
Club has instituted a policy that it will consider covering fines imposed on members "provided the Member has
satisfied the [Club] that he has taken reasonable steps to avoid the event giving rise to the fine."
Conclusion
Formal adoption of this voluntary disclosure policy by the U.S. Coast Guard represents a major step forward in
removing the threat of criminal prosecution from maritime companies seriously interested in compliance with
applicable environmental laws. It is now up to those companies to implement the steps necessary to take advantage of
this opportunity.

THE COAST GUARD’S POLICY
[Source: U.S. Coast Guard Law Enforcement Manual, Appendix V]
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