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ENFORCEMENT OF EXISTING ACCIDENT
AND INJURY REPORTING REQUIREMENTS

The Gulf Coast Mariners Association assigns a very high
priority to our efforts to improve existing accident reporting
requirements to more accurately report and properly record
the personal injuries that happen to "lower-level” mariners
on the job.

Coast Guard regulations at 46 CFR 4.05-10(a) state in
part that "The owner, agent, master, operator, or person in
charge shall, within five days, file a written report of any
marine casualty required to be reported under §4.05-1. Such
casualties include:

- Loss of life.
- Any injury that requires professional medical treatment

(i.e., treatment beyond first aid).

- Any injury that leaves a person unfit to perform his or
her duties.

GCMA attorney Mark Ross, Esq., investigated parish
and county courthouse records in south Louisiana and Texas,
checked his findings with local Coast Guard marine safety
offices, and determined that one major offshore company
had failed to file forty-four (44) written reports of personal
injury in violation of Coast Guard regulations between 1992
and 1999. Subsequent discussions with other Coast Guard
officials indicated that the number of violations for this one
company alone might approach 150 - including both
mariners working on their supply boats and oilfield workers
on their drilling rigs.

Other evidence gathered from a number of our members
while investigating other accidents indicates that these viola-
tions were not restricted to one errant employer. There are
indications are that other marine employers may have failed to
file reports of accidents and injuries. Our attempts to probe this
matter repeatedly were obstructed by Coast Guard officials.
Violations of the reporting regulation are punishable by a civil
penalty — a policy the Coast Guard has failed to follow.

Our Association was appalled to discover that all
attempts to encourage cognizant Coast Guard officers to take
meaningful action on our findings, such as to impose civil
penalties on the offenders, brought about no results.
Consequently, GCMA attorney Mark Ross followed a
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different path and filed suit in Federal District Court under
the False Claims Act.  Unfortunately, this case was
subsequently dismissed on a technicality.

Failure to report instances of serious personal injury and
disability under the existing regulations seriously distorted
Coast Guard statistics maintained by the Coast Guard Office
of Investigations and Analysis to the point that they could
not accurately convey the dangers that our "lower-level”
mariners face on the job.

Example #1: The Offshore Oil Industry.

On April 25, 2001, the Coast Guard supplied statistics to
the National Offshore Safety Advisory Committee
(NOSAC) purportedly covering 400 accidents involving
offshore supply vessels that took place between 1992 and
2000. These statistics record 37 deaths and 144 injuries.
While "deaths" are harder to cover up, the 144 reported
injuries do not reflect the 44 injuries that Attorney Mark
Ross uncovered reflecting those the injuries reported by a
single offshore employer (ENSCO). Each of these cases
was serious enough for the injured party to seek an attorney
and bring the case to court! Had these cases been included,
they would have reflected a significant percentage of the
total reported offshore injuries.

Since ENSCO employs not only mariners but oilfield
workers on the outer continental shelf, the Coast Guard’s
lack of concern with monitoring reportable accidents is more
widespread than if it affected mariners alone.

[GCMA Comment: Congress should explore “accident
reporting” on the entire outer continental shelf and
review proposed regulations in Docket # USCG-1998-
3868 that would revise the workplace safety regulations
on the outer continental shelf. Industry, through
NOSAC, has attempted to weaken the proposed new
regulations and thereby reduce the level of protection for
our mariners as well as oilfield workers.]

Example #2: The Towing Industry

A Coast Guard internal report of towing vessel industry
personnel clearly shows that the Coast Guard does not have
a grasp on this important sector of the maritime industry that
employs our "lower-level™ mariners.

In this instance, the accuracy of Coast Guard's count of
the number of towing vessels remains in question as well as
the size of the work force manning those vessels. However,
the Coast Guard exposure data clearly shows that the towing
industry is a very dangerous place to work.

In a memorandum dated May 12, 1994,%) a program
analyst in the Coast Guard's Inspection and Documentation
Division reported that the death rate (i.e., the number of
deaths per 100,000 workers per year) in the towing industry
was far higher than had been previously reported because the
number of workers in the industry was grossly exaggerated.
Instead of using the American Waterways Operators (AWO)
estimate of 130,000 to 140,000, the Bureau of Labor
Statistics estimated the work force in the towing sector as
being closer to only 37,300. This indicated a much more
serious fatality rate for the towing industry than previously
acknowledged. In this fiasco, it appeared that the Coast
Guard depended upon an industry trade group for the
statistics it blindly accepted and that they had no valid figure
that listed either the exact number of persons or towing



http://www.gulfcoastmariners.org

vessels in the industry. [Y"GCMA Report #R-351How Safe is
the Towing Industry contain a reprint of the Coast Guard
document. This document was presented to the Towing
Safety Advisory Committee in November 1994.]

By pointing out these dangers to our "lower-level"
mariners who work on OSVs and on uninspected towing
vessels, we hope to encourage industry's employers to take
active steps to focus on improving safety in their operations.
Recognizing the hazards of the workplace, ;:)articularly on
unregulated and uninspected towing vessels,"” we hoped our
report would encourage employers to provide adequate life
insurance coverage for their employees and thereby attract
and retain trained mariners. Unfortunately, this does not
appear to have happened in the five years following our
issuance of the report. In contrast to the lack of attention
employers give this issue, many union contracts provide
such coverage. Companies avoid the cost of insuring their
employees but turn to corporate lawyers to contest every
claim a mariner makes for an accidental injury or his estate
makes if the injury is fatal. [®The Coast Guard will not
even tell GCMA whether their proposed workplace
regulatory improvements for vessels working on the outer
continental shelf include uninspected towing vessels.
Section 415 of the Coast Guard and Maritime
Transportation Act of 2004 that requires the Coast Guard to
inspect towing vessels may answer this question for us.

Proposed regulatory changes in Docket #USCG-1998-
3868 will provide enhanced workplace safety for both
mariners and oilfield workers on the outer continental shelf.
Unfortunately, this rulemaking has been stalled in the
process for the last eight years allowing existing
substandard workplace safety conditions to continue.]

GCMA determined through its investigation that one of
the major problems of accident reporting lies within the
internal structure of a number of companies. While masters
and persons in charge often report accidents through company
channels, and even do so on Form CG-2692, some companies
fail to follow through and forward these reports to the Coast
Guard as they are supposed to. While fatalities and serious
accidents are usually reported, often the Coast Guard is never
informed of other less significant accidents and personal
injuries that also are required to be reported. Consequently,
GCMA has pointed out that the accident data the Coast Guard
uses does not present an accurate picture of how dangerous
working offshore really is. Consequently, GCMA requested
that the Coast Guard modify their accident reporting
procedures in this petition dated September 7, 2001.

Executive Secretary

Marine Safety Council (G-LRA 3406)
United States Coast Guard

2100 Second Street, SW

Washington, DC 20593-0001

SUBJECT: Petition to Initiate Rulemaking Action

Dear Sir or Madam,

The Gulf Coast Mariners Association, pursuant to 33
CFR 1.05-20(a), respectfully and formally requests that you
initiate rulemaking to expand the listing of persons that are
authorized or required to fill out accident reports by 46 CFR
4.05-10(a).

We specifically request that the injured party in addition
to the "The owner, agent, master, operator, or person in
charge" be authorized to submit a report of his/her injury as
long as it meets existing criteria in the regulation.

The criteria of 46 CFR 84.05-1(a)(6) is "An injury that
requires professional medical treatment (treatment beyond
first aid) and, if the person is engaged or employed aboard a
vessel in commercial service, that renders the individual
unfit to perform his or her routine duties.” We suggest that
such a report be sent on form CG-2692 directly to the Coast
Guard and not through the mariner's employer.

We also request that a notice similar to that required by
46 CFR 8§28.165 but reflecting the proposed regulation be
required to be posted on every commercial vessel on which a
"lower-level" mariner works. In doing so, we specifically
direct your attention to the requirements of 46 U.S. Code
810603 that are required to be posted aboard uninspected
fishing vessels.

We ask that you carefully review our attached Report
#R-292 as supporting information for this petition.

s/ Richard A. Block, Secretary, GCMA

Following three years of correspondence with Coast
Guard Headquarters, we received this reply from W.D.
Rabe, Chief, Investigations Division dated July 16, 2004 that
stated in part:

“The current regulation, specifically 46 CFR 4.05-1,
does not set limitations as to who may submit a report of
marine casualty. An injured party is not prohibited from
making a report to the Coast Guard. In fact, our
Investigating Officers often receive reports directly from
mariners and conduct an investigation based on their report.

“l have determined the appropriate action in this instance
is to release a policy letter to ensure that proper emphasis is
given to any casualty report submitted to the Coast Guard
regardless of source.”

On June 30, 2005, in response to a GCMA follow-up
request, we were told that the following passage would
appear in the Marine Safety Manual, Part A, Chapter 5
instead of a policy letter:

“All incidents reported to the Coast Guard, regardless of
source, will be investigated, however, the OCMI/COTP must
determine on a case by case basis what investigative actions
are appropriate for a specific case based on the likely value
to marine safety, available resources, and risks in a given
port. This policy does not limit or change OCMI/COTP
authority or responsibility to determine appropriate actions.
For example, a minor collision (damage of less than
$25,000) of a towboat and a moored casino vessel may
highlight significant safety concerns that would demand a
formal investigation, or the OCMI/COTP may decide to
conduct an informal investigation of three deaths from a
fishing vessel if the added cost and complexity of a formal
investigation would not bring appreciable benefit. In such
cases, the usual process of investigating, determining causal
factors, reporting, entering information in MISLE, and
recordkeeping must be followed.”

[GCMA Comment: The Coast Guard avoided the issue
by missing our point that the existing accident reporting
regulation at 46 CFR 84.05-1 as worded does not
encourage any mariner who is NOT an owner, agent,



master, or person-in-charge to file his own accident
report and presenting his version of the accident or
injury to the Coast Guard for consideration. The
Marine Safety Manual and/or Policy Letters are obscure
documents most mariners never see. Although accident
report form CG-2692 is more common, most employers
prevent mariners from completing them and submitting
them directly to the Coast Guard. GCMA maintains
that such practices obscure the real cause of many
accidents by preventing mariners from reporting the
true causes of accidents and injuries.]

GCMA notes that industry trade associations have taken
advantage of skewed accident statistics to the detriment of
our mariners. The American Waterways Operators' (AWO)
distorted work force estimate mentioned in Example 2
(above) skewed the estimate of the number of deaths per
100,000 persons so that the towing industry appeared to be
three to eight-times safer to work in than it really was in
comparison to other U.S. industries.

In another example, the former President of the Offshore
Marine Service Association (OMSA) fed this statement™® to
the public record:

- "Only five injuries are identified in a seven-year period
that might have been prevented or diminished in severity
by proposed workplace safety and health requirements.”

- "...that OMSA operators had far fewer lost time injuries
than any other sector of the U.S. marine transportation
industry." OR

- "OMSA vessel operators have an exemplary injury
safety record that has been improving for the past seven
years." [ “WSource: OMSA Letter dated 2/26/00
submitted to USCG Docket #1998-3868 as item #38.
This letter spearheaded industry opposition to proposed
new workplace safety standards on OSVs for outer
continental shelf activities.]

Mariners silenced. The past President of GCMA, Mrs.
Penny Adams, attempted to bring the matter that employers
were not reporting accidents to the attention of the National
Offshore Safety Advisory Committee (NOSAC) at their
meeting in Washington on April 19, 2001. However, the
Committee's Executive Director, USCG Captain Peter
Richardson (G-MSO) prevented her from disclosing our
Association's data during the public portion of the meeting.
This was a blatant attempt on the part of Coast Guard to
muzzle lower-level mariners and to suppress information
that reveals problems that affect our mariners lives and
livelihood.

GCMA FILED SUIT AGAINST ENSCO
FOR FAILING TO REPORT ACCIDENTS

[Source: GCMA Press Release, March 12, 200. Contact:
Mark Ross, Esg., GCMA Counsel, (337) 266-2345.]

The Gulf Coast Mariners Association has filed suit in
federal court against ENSCO Marine Company and ENSCO
Offshore Company, two large offshore supply vessel and
offshore drilling companies operating in the Gulf of Mexico.
The GCMA's complaint asserts that ENSCO violated federal

law by consistently failing to report accidents involving their
offshore employees to the U.S. Coast Guard. The lawsuit
was originally filed on August 30, 2000, but has remained
under seal until today in compliance with federal law.

The suit was brought under the False Claims Act, a
federal whistleblower statute, and was filed in U.S. District
Court in Lafayette, Louisiana. GCMA contends that federal
law requires ENSCO to report all employee accidents
requiring a doctor’s care. In particular, ENSCO must file an
accident report (known as a CG-2692) with the Coast Guard
within five days of any such accident. GCMA alleges that
for many years, ENSCO systematically failed to report such
employee accidents to the Coast Guard except in cases
involving fatalities.

GCMA's investigation of ENSCO's compliance with the
law followed requests under the Freedom of Information
Act, seeking copies of ENSCO's Form CG-2692 reports for
employee accidents that were the subject of other lawsuits
brought against the company. QOut of 44 accidents resulting
in lawsuits in various federal and state courts, the U.S. Coast
Guard only had one CG-2692 on file for ENSCO.

"Our investigation shows that the U.S. Coast Guard's
marine safety data base, which the Coast Guard uses to track
accidents and make inspection decisions in the Gulf of
Mexico, is effectively rendered useless by ENSCQ's refusal
to report all relevant accidents,” said GCMA President
Penny Adams. "The safety aspects of offshore work are not
as rosy as the Coast Guard portrays them."

GCMA's complaint also alleges that ENSCO failed to
produce copies of the employee accident reports during the
discovery process in prior lawsuits. A court transcript
included with the GCMA's complaint shows than an ENSCO
attorney denied that any accident reports existed in
conjunction with a particular plaintiff's injury. GCMA
subsequently determined that the accident report did exist,
but that ENSCO had failed to provide the report to the
plaintiff's counsel or to the Coast Guard.

"Following that revelation, we asked the Coast Guard to write
to ENSCO and demand an explanation of why the Company had
failed to file accident reports,” said Richard Block, a GCMA
board member. "Our members often ask us to notify the Coast
Guard about boat companies that break the law."

Following the Coast Guard's inquiries, ENSCO's safety
manager responded that ENSCO accident reporting to the
Coast Guard had "fallen through the cracks" during a change
in the ENSCO safety group in the preceding few months.
However, GCMA's lawsuit alleges that ENSCO's failure to
report reaches back much further and covers at least a five-
year period between 1993 and 1998. "We doubt that these
reports had just fallen through the cracks for the five years,"
said Block, adding that "the failure to file these reports
suggests a broader undermining of federal safety
regulations.”

The GCMA's lawsuit charges that ENSCO violated the
False Claims Act by providing the Coast Guard with a false
explanation of the company's failure to report accidents.

The GCMA's lawsuit is in the early stages of litigation and
no trial date has yet been scheduled. One of the Association's
first goals is to determine how many accident reports are
maintained in ENSCO's records but have never been filed with
the U.S. Coast Guard. "Proper reporting of accidents is a
critical component of the Coast Guard's safety strategy,” said




Block. "When companies fail to file the proper reports,
mariners and regulators have no ability to assess safety
concerns at sea. Our suit is aimed at holding ENSCO account-
able to this important standard. We will also assess the
compliance of other companies on these counts."

The GCMA's lawsuit seeks the proper filing of all
accident reports by ENSCO, modification of ENSCO's
reporting requirements, and imposition of civil penalties.
Federal law provides that ENSCO can be fined up to
$25,000 for each failure to report an accident. The False
Claims Act also provides for treble damages and additional
penalties of $5,000 to $10,000.

The GCMA is an association of mariners employed in
the Gulf region. The Association represents mariners on
issues important to their profession and advocates for
mariners and their families before the Coast Guard and other
government agencies.

A copy of the complaint is available upon request from
GCMA.

THE COAST GUARD CUTS AND RUNS

Although the matter of the failure to report injuries never
went to court, GCMA pressed the issue because it affects
every single merchant mariner.

GCMA reported the matter to the Department of
Transportation’s Inspector General’s Office (OIG). However,
we had to submit a number of FOIA requests to obtain any
information as to whether the matter was even investigated. A
heavily redacted document from the OIG office stated in part:
“On April 23, 2001, DOT OIG contacted ¢ and inquired into
any civil penalties the USCG might have filed against ENSCO.
¢ advised to (his/her) knowledge the USCG imposed no civil
remedial files on ENSCO. ¢ advised since (he/she) began
working with ENSCO, they seem to be complying with USCG
safety requirements. In addition, ENSCO hired two new
personnel, a Safety Advisor, and a Case Management
Coordinator to help ensure that ENSCO complied with USCG
requirements.

[GCMA Comment: COMDTINST 16200.3A, Table 5-A
gives the Civil Penalty ranges for “failure of a marine
employer to report a marine casualty in writing to the
OCMI as required by 46 CFR 8§4.05-10(a) as between
$500 and$1,000. This civil penalty for failing to report
an injury is considerably less than the criminal penalty
for filing a false report. There were a total of 44 separate
incidents reported.]

The Coast Guard Investigations Department at Marine
Safety Office in Morgan City was clearly out of its league in
attempting to deal with a major drilling contractor.
Consequently, they took the easy route out and indicated

clearly that enforcing “accident reporting” regulations
clearly was not high on their agenda. They issued ENSCO
the following OCMI Letter of Warning dated February 16,
2001 and swept the matter out the door:

“ Based on the results of a Coast Guard investigation
concerning the non-reporting of injuries during the period of
1993 through 1998 that occurred on various ENSCO vessels,
the Coast Guard determined you were in violation of federal
regulation 46 CFR 84.05-1 & 5.

“This violation can result in a $25,000.00 penalty for
each incident. The Coast Guard has initiated casualty cases
for the unreported injuries; and noted that there were an
additional five reportable injuries but Coast Guard policy did
not require initiation of a casualty case. In consideration of
the nature of this violation, and it does not appear to be the
standard policy (since other injuries were reported by
ENSCO during the time period) | am issuing this Letter of
Warning to you rather than initiating civil penalty action.
However, | urge your cooperation in preventing future
occurrences of this kind.

“This matter will not be pursued further unless you wish
to contest this Letter of Warning....”

[GCMA Comment: Nobody in their right mind would
contest this toothless letter that was addressed to the
Company and rather than any specific person in
authority at that company.]

CONCLUSION

If you are a mariner and are injured on the job, we
recommend that you immediately notify the Master of (and
read this carefully) “an injury that requires professional
medical treatment (treatment beyond first aid) and, if the
person is engaged or employed on board a vessel in
commercial service, that renders the individual unfit to
perform his or her routine duties...”

Even if it is just a cut, scrape, slip, trip, fall, strain or
other minor injury, ask the Master to make a logbook entry.
Ask him to also report it to the company and check to see
that he has done so. If you require more than first aid (i.e., a
trip to the doctor’s office or a medical clinic, or hospital) be
sure that the company reports it to the Coast Guard on CG-
2692. Most companies prefer to take care of this at the
office rather than to allow the Master to fill out a form and
submit it directly to the Coast Guard. However, if you doubt
whether the Company reported your injury, ask for a copy of
the form they submitted to the Coast Guard. However, if
they won’t give you a copy or they never filled one out for
you, ask for a blank copy and mail it directly to the Coast
Guard. If the injury is serious, immediately contact a
maritime attorney of your choice, and discuss the extent of
your injuries with him/her and seek advice.




