witnesses for the respondent.(2) For mariners who represent
themselves before an ALJ and who plan to “tell their story to
the judge,” what happens if the judge just isn’t interested in
the explanation.
Captain  appealed his conviction, which was duly
processed and denied. He began a one month license
suspension by surrendering his license to MSO Philadelphia
on August 11, 1997 – in the middle of his operating season.
After driving his principal customers away with their May
5th boarding, the Coast Guard Marine Safety Office
succeeded in putting him out of business although, of course,
they would deny that was their intent.(1).
How much of this tragedy could have been avoided is
hard to say. The centralization of Coast Guard Merchant
Marine Technical (MMT) services at the Marine Safety
Center underway since the mid-1980s certainly hurt Captain
 when they misplaced his paperwork and showed no
intention of accepting responsibility for causing him to lose
the use of his principal vessel for the entire 1996 season. By
quickly solving the outstanding problems in eleven days
after the May 5th boarding, put a very favorable slant on
“Coast Guard cooperation” that led to a lengthy boiler plate
lecture by the judge that advised him to change his attitude
toward the Coast Guard.(2) [(1)TR p.203 (2)TR p.207-209.]
In the eyes of Captain , the “anonymous phone call”
was no mystery. It was a set up not that not only
fortuitously advanced several Coast Guard agenda items but
served as retribution for ruffling feathers both at the Coast
Guard Headquarters and at MSO Philadelphia. In the
process, Captain  had caused local officials considerable
extra work and this was payback.
In our file on this case, that exceeds nine pounds, there is
a paper trail that if thoroughly investigated in a timely
manner, could have raised a number of embarrassing
questions for some mid-level and senior Coast Guard
officers.
The lesson is quite clear. The Coast Guard Marine
Safety Directorate has the authority and wields the power
and is not afraid to use it against an individual mariner
through its administrative law system or against small
businesses through its civil penalty process. However, even
when all of the details of this story are revealed, neither
Captain , nor the tour operators, nor local motel owners
ever made a dime from carrying those 150 “passengers for
hire.” The Coast Guard succeeded not only in destroying
Captain ’s family business and driving him from the
marine industry but also in turning a former Coast
Guardsman into a passionate crusader for true marine safety.
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CHAPTER 21 – MOVING FORWARD WITH RECOMMENDATIONS FOR IMPROVEMENT
In a letter dated June 30, 2008 addressed to then-Coast
Guard Vice-Commandant VADM Vivian Crea, our Association
reasserted its desire to renew our original petition(1) to deny the
Coast Guard the ability to appeal a decision by any of their
Administrative Law Judges that was adverse to the Coast
Guard. Our position is that the existing administrative law
system is so heavily weighted in favor of the Coast Guard that it
should not be allowed a second chance to rescue a case brought
against a mariner that an ALJ has thrown out for good cause.
[(1)Docket USCG-2002-12578.]
This letter received a prompt, courteous, and informative
response by Calvin M. Lederer, the Acting Judge Advocate
General. His lengthy and detailed response showed the
same degree of effort that went into our letter unlike
previous the quick and dismissive responses our Association
received in this docket years earlier. The appeal problem
had returned to the coop. Nevertheless, summed up in one
word, his answer was “No.” However, it would not be the
final word because Congress, at the time, was still looking
into the issue. As time passed, however, it appears that the
changes the Coast Guard made in the administrative law
system succeeded in placating Congress.
NMA Appeals to the U.S. Attorney General
Our Association, in a letter to U.S. Attorney General Eric
Holder with copies to Members of Congress, specifically asked
the U.S. Department of Justice to examine cases like DRESSER,
ROGERS, SHINE and KINNEARY presented in this report to
determine whether the Coast Guard abused its authority or
whether the Coast Guard simply usurped the authority to
adjudicate “remedial” matters in a setting over which they
exercised complete control. We received no response.
For Congress, failure of the administrative law system is
part of a much larger failure within the entire Marine Safety
Directorate spelled out in late 2007 in a report by retired Vice
Admiral James Card.(1). The 111th. Congress did address the
larger problems in the sweeping changes to Marine Safety in
the Coast Guard Authorization Act of 2010. Our Association
was privileged to testify at three “Marine Safety” hearings in
2007, 2008, and 2009 and is satisfied that the House of
Representatives addressed a number of our limited-tonnage
mariner issues(2) that the Coast Guard previously ignored.
[(1)Refer to NMA Report #R-401-E. (2)Refer to NMA Report #R350, Rev. 6.]
It is clear that the process of investigating and “remediating”
merchant mariner violations of laws and regulations drifted far
off course from the directions of Captain A.C. Richmond,(1) a
former Coast Guard Commandant who stated in 1946: “Should
the person desire counsel but have no means of securing it, the
Coast Guard supplies an officer to act in his defense. Further, it
is the duty of the examining officer to subpoena any or all of the
witnesses that the person charged desires to appear in his
behalf.” [(1)Statement of Capt. A.C. Richmond, USCG,
Reorganization of Executive Departments, before the
Committee of the Judiciary, 79th. Congress, June 14-27, 1946,
p.271. Note that existing regulations do not provide mariners
with defense counsel.]
The Government Accountability Office Probe
Nine Congressional “requesters” asked the Government
21-1

Accountability Office (GAO) to look into the Coast Guard’s
administrative law system and to review elements of the ALJ
program and (address)…
 the extent to which the ALJ program contains elements
designed to foster the decisional independence of ALJs,
 the extent to which the ALJ program includes protections
for mariners and whether complaint and decisions include
elements required by program regulations, and
 the outcome of mariner suspension and revocation cases in
recent years.
Our Association was invited to participate in this probe
and did so although the GAO totally disregarded our
submissions. While the GAO report(1) preferred to turn a
microscope on the process, our Association noted that the
result was a “whitewash” that we pointed out in letters to each
of the nine Congressmen. [(1) #GAO-09-489).]
Department of Homeland Security Probe
The Department of Homeland Security’s Office of
Inspector General also reviewed specific allegations of bias
among the Coast Guard’s ALJs and issued its own report on
this issue.(1) All this wing-flapping illustrated was that any
inconvenient Washington scandal can be buried by volumes of
paper and conveniently forgotten.. [(1)NMA Report #R-429-V.] .
This left mariners DRESSER and ROGERS to continue to
seek justice in “real” Federal courts outside the Coast Guard’s
direct control. We would like to think that any self-respecting
U.S. Attorney, tasked with defending the Coast Guard accused
of wrong doing would take a very close look into the
DRESSER, ROGERS, SHINE and KINNEARY cases. These
mariners, whose careers and lives were destroyed by the Coast
Guard only served to shield abuses by domineering
government employees. These mariners need to be “made
whole” again. However, such thoughts proved to be little
more than wishful thinking.
Our Meeting With the Coast Guard’s
Judge Advocate General
On Sept. 18, 2009 three Directors of our Association met
with RADM William D. Baumgartner, who at the time served
as the Coast Guard’s Judge Advocate General. We discussed
some of the changes the Coast Guard was introducing into the
administrative law system on their own volition.
However, in the absence of a final resolution of the ALJ
scandal, we later addressed the following letter to Admiral
Baumgartner as suggestions and recommendations to improve
the system. Included among these was our previous petition
mentioned above as well as our support of a package of sixteen
suggestions made by former ALJ Rosemary Denson and
presented at the Congressional hearing on July 31, 2007.
Our Suggestions and Recommendations for Improvement
[Feb. 8, 2010 – NMA File #GCM-61]
Dear Admiral Baumgartner,
Two years and eight months have passed since the “Justice
Capsized” article appeared in the Baltimore Sun. During that
time, the House of Representatives in the 110th Congress
considered and overwhelmingly passed by a vote of 395 to 7 a
bill (HR-2830) that would have made substantive changes in
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the way that the Administrative Law system operates.
However, I do not see the same or comparable provisions in
the 111th Congress in the Coast Guard Authorization Bill of
2010 (HR-3619).
As an observer of the Administrative Law system in
action, I can only report on my observations – which I did by
collecting a number of cases that I am familiar with. The
selected cases clearly show the system damaged and adversely
affected the lives and fortunes of a number of our mariners.
I am not qualified to give an opinion as to whether the
proposed legislative changes would have improved the
administration of justice to our mariners. However, from our
brief visit on Sept. 18, 2009, I believe that changes in addition
to those you reported to both Mr. V.J. Gianelloni and I will be
necessary before our mariners can regain any trust and
confidence in the system.
As you have read in our Coast Guard “Injustice”
Handbook a number of our mariners suffered irreparable
losses from abuses of the existing system. A system that
claims to be “remedial” in nature should never be granted nor
assume the power to destroy a mariner’s life and career.
These abuses give the Coast Guard’s Marine Safety
Directorate that administers the ALJ program a black eye that
will be visible to the public until a number of practices are
reined in.
At the Congressional hearing on July 31, 2007, former ALJ
Rosemary Denson made a number of suggestions based upon
her experiences as an ALJ. I first spoke with Judge Denson in
1996 and found her very well respected and credible. Her
desire as stated in her testimony “…is to influence in some way
the reconstruction of a program centered on the ideals and
objectives of the Administrative Procedures Act (APA), justice
and good will – not on the petty egos of small minds threatened
by those around them.” Consequently, on behalf of our
Association, the undersigned would like to suggest that the
Coast Guard act on Judge Denson’s recommendations taken
from her Congressional testimony.
We present these
recommendations in the same order as they appeared in her
prepared testimony. Her reasoning and experience appear in
other parts of her testimony.
----------------------------1) Remove the Chief Administrative Law Judge as member of
the “Admirals Club.” Having any judge’s office co-located
at Coast Guard Headquarters or shared with any other Coast
Guard facility does not do it.(i.e., is unacceptable!). [Note:
According to the ALJ Website Frequently Asked Questions:
“How are ALJs independent?” Administrative Law Judges
are in a separate Headquarters unit. They are selected
according to criteria from the Office of Personnel
Management. Their pay is not subject to performance
evaluation by the agency. They have complete judicial
independence in rendering decisions. They are bound by
agency regulation and precedent.”]
2) Holding hearings in Coast Guard facilities does not do it,
even if this is an inconvenience for the Investigating
Officers.
3) It is not done by anything other than a courteous armslength relationship with all of the parties.
4) Working with the (Coast Guard) Investigating Officers to
“nail” a respondent definitely does not accomplish it…
5) It is not done by the Chief Administrative Law Judge’s
office having any input into the cases on appeal.
6) Socializing with Coast Guard members, especially those
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involved in the Marine Safety Programs, is not going to do it.
7) Judges training the (Coast Guard) Investigating Officers to
present cases against the respondents does not do it. This
has caused justifiable anger in the marine community
towards the judges and the Coast Guard. The Coast Guard
has many experienced and well-trained Investigating
Officers that are fully capable of training the Investigating
Officers. [Note: Our Association also has problems with
Coast Guard investigations as submitted in reports to the
Department of Homeland Security Inspector General’s
office in 2007 and also as published in DHS Report
OIG#08-51 in 2008.]
8) Eliminate any appearance of bias, impropriety or
favoritism. The judges are already perceived very
negatively by the marine industry. They see us as “in the
back pocket of the Coast Guard,” which I have learned in
some cases to be true. There is a long hill to climb to
repair the damage that has been done in the last over 30
years. [Note: The recent appointment of Mr. George J.
Jordan to an ALJ position in Seattle while still named as
a defendant along with other Coast Guard officers and
employees in the DRESSER civil case in New Orleans
hardly convinces our mariners of the fairness of the ALJ
appointments.]
9) Treat all parties and your staff with respect. Humiliating
any of the parties or your own support staff does not do it.
10) Referring to your support staff as “my girl” does not do it.
[Note: It will take many years for the Coast Guard to
overcome the very negative image of its treatment of its
two former professional ALJs after the way both Judges
Rosemary Denson and Jeffie J. Massey were treated.
Remember, members of our Association witnessed this
abuse as it took place.]
11) It is not done by failure to have yearly continuing
judicial/legal training. If a judge or staffer needs more help,
provide for that special training. Don’t ridicule them.
12) It is not done by failure to train support staff in their
administrative responsibilities.
13) If one of your judges is in recovery, don’t refer to him as a
drunk behind his back. He could be a great asset to our
program in dealing with cases involving drugs and alcohol.
14) The Chief Administrative Law Judge should be the leader
of equals and be there always to assist the judges in
accomplishing the objectives of the program.
15) Just as the leaders in the churches are supposed to be the
servants of their people, so too should the Chief
Administrative Law Judge be there to serve the public
servants for our citizens. Many leaders forget the true role
of the leader.
16) We need continuing training in judicial ethics and diversity.
-----------------------On July 16, 2001, our Association petitioned the Coast
Guard(1) to restrict the Coast Guard’s right to appeal an
adverse decision by an Administrative Law Judge. The Coast
Guard gained the ability to appeal two years earlier.(2) .
[(1)Refer to Docket #USCG-2002-12578. (2)As explained at 64
FR 28060, Column 1, May 24, 1999]
We noted in the Docket that the Coast Guard did not
hesitate to abuse the “any party…” provision of 33 CFR
§20.1001(a) against one of our mariners. Although the Coast
Guard stated “…that the Equal Access to Justice Act (EAJA)
is a sufficient deterrent to an agency’s abuse of its right of
appeal” our experience with a FOIA request cited below does
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not show EAJA as an effective deterrent.
We maintain our position that the Coast Guard must be
stripped of its ability to appeal an adverse decision made by its
own Administrative Law Judges. The services provided by
trained ALJs are bought and paid for with taxpayer dollars; and
their independence has been very much in question since 1996.
This pernicious regulation has allowed the Coast Guard
repeatedly to run roughshod over our mariners. We assert that
this regulation, 33 CFR §20.1001(a), is at the heart of this
issue and that it must be changed.
We agree that one of the most significant improvements
that has taken place in this arena is spelled out on the Coast
Guard ALJ website as follows:
 As part of the ALJ Program’s enhancement of Suspension
and Revocation due process hearings, we have initiated
informal arrangements with several law schools throughout
the Untied States to provide pro bono representation to
mariners.
 Although no formal or permanent relationships exist with
the various law schools and their legal clinics, we are
encouraged by the results to date: zealous representation of
mariners' interests and courtroom opportunities for law
students under the supervision of licensed attorney-faculty
members.
 In addition, various private law firms have been solicited to
provide pro bono legal services to mariners. To date, the
results have been gratifying.
However, our Association recognizes this improvement
resulted from the personal initiative of ALJ Bruce T. Smith
rather than the Chief Administrative Law Judge. Chief ALJ
Joseph Ingolia had the opportunity to do something like this
for many years but never chose to do so.
We also have seen improvements in the internet by the
introduction of “Turbo-Court” on-line form assistance.
However, the fact remains that all of this legal procedure is far
too complicated for our average limited tonnage mariner and
does not address the abuses we have spelled out in this report.
V.J. Gianelloni III, CDR, USCGR (Retired) who met with
Admiral Baumgartner and with ALJ Bruce T. Smith is also
concerned with the following quasi-constitutional issue:
The constitution’s Fifth Amendment contains language
popularly known as prohibiting “double jeopardy.” The
jurisprudence of this amendment, as indeed its original intent
was to apply to criminal proceedings only. Other language in
that Amendment applied to civil law concerns the taking of
property without “due process” or without “just
compensation” when “taken for public use.”
Mariner Credential Suspension and Revocation
proceedings are supposedly “remedial” rather than “punitive”
in nature. The concept of Administrative Law never even
existed when the Bill of Rights was passed by Congress and
ratified by the original 13 States in 1791.
We believe that certain adjudicative procedures for the
suspension and revocation (S&R) of merchant mariners’
credentials are in violation of the intent and spirit of the Fifth
Amendment.
We believe that extensive Federal jurisprudence clearly
established a “property interest” in a merchant mariner’s
credential. A credential gives a mariner the legal right to
provide services aboard vessels within the limits contained in
his credential. These services provide livelihood and income
for the mariner and the means to support his/her dependents.
Once a mariner is dispossessed of his/her merchant
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mariner credential, pending a disposition of the case, he/she
can no longer work and obtain an income aboard vessels
covered by his/her credential.
We know of no legal time limitation placed on the Coast
Guard to take definitive action against the holder of the
credential once it has been removed from the his possession.
This may include the time during the investigation phase,
discovery, pre-hearing motions, initial ALJ hearing, and any
Coast Guard appeals of adverse decisions, remands for further
hearings, etc.
During all this time the mariner must live without the
income he was making as a professional utilizing the Coast
Guard credentials he earned during his years of “Sea Service,”
the monetary expense of taking the required regulatory courses
and/or examinations, including the room and board incidental
thereto, as well as Attorney fees to defend himself against a
“quasi judicial” system the mariner perceives is stacked against
him. This system even allows the Coast Guard to appeal a
decision by a legally trained, qualified and Coast Guardappointed Administrative Law Judge. The decision on appeal is
made under the authority of the Commandant of the Coast
Guard, and not by a legally trained individual.
There are active S&R cases pending that have bounced
around the Coast Guard ALJ system for many years including
Dresser -11 years, Shine - 7 years, and Rogers - 5 years and a
number of others for several years.
Denying a person and his dependents an income, and
therefore a livelihood, in an occupation/profession that takes
years and thousands of dollars to acquire the legally required
credentials is unquestionably, in our view, punitive in nature.
It is, in our view, definitely outside the clear intent and
spirit of the Fifth Amendment of the U.S. Constitution.
Our Association filed a FOIA request(1) on the number of
Equal Access to Justice claims filed with the Coast Guard.
The response was inadequate. However, in reviewing a
partial denial of our request we were shocked to find that only
one such monetary claim for attorney fees was ever
successful. [(1)FOIA request #2009-0480.]
In our opinion, the Equal Access to Justice Act (EAJA)
that was intended to correct the abusive procedures and costs
caused by a Federal agency, was turned by the Coast Guard
into further abuse of our mariners.
Respectfully Submitted
s/V. J. Gianelloni III, B.S. (USMMA-‘64), J.D. Loyola ‘70
s/Richard A. Block, B.A., M.S.
Additional Recommendation for Improvement: Change
the Appeal Process
We suggested to Mrs. Deborah Hersman, Chairman of the
NTSB, that it would help if the NTSB was removed from its
role as an unnecessary buffer in the appeals process. This
would allow a sufficiently aggrieved mariner direct access to
the Federal Court system following an appeal to the
Commandant. For this to happen, Congress would have to
amend 49 U.S. Code §1133. The appeal to the Commandant
then would represent “final agency action” and remove any
further court actions a mariner might undertake from the Coast
Guard-dominated administrative law system to a higher Federal
court. Based on the three controversial cases our Association
followed, it would be in the public interest to do so.
For example, the DRESSER case reached the NTSB but
was remanded to the Coast Guard who's assigned ALJ acted in
a very unprofessional manner. Although a well-qualified
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maritime attorney represented the mariner, his struggle was
prolonged for over 11 years. The officer’s career was ruined in
spite of what appeared to be a favorable ruling from the NTSB.
The SHINE case that reached the NTSB stemmed from a
mishandled “whistleblower” complaint that dragged on for
over 8 years. The respondent could not afford legal
representation by counsel. Even though he is a King’s Point
graduate, he is not an attorney. His “crime” is that he tried to
“blow the whistle” on dangerous shipboard practices that the
Coast Guard and his union ignored. His safety complaints
were pushed to the background and covered up. His attempts
to adequately represent himself in ALJ hearings without the
advice of counsel were a degrading exercise in futility and
harassment.
For almost a decade, our Association asked Congress to
amend 46 U.S. Code §2114 to provide adequate whistleblower
protection for mariners like SHINE. Finally, §611 of the Coast
Guard Authorization Act of 2010 did make sweeping changes
that have the potential to put our mariners on an equal footing
with other transportation workers in this country.
Unfortunately, this reform is not retroactive and is hard for our
mariners to understand without professional legal advice.(1)
[(1)As explained in detail in NMA Report #R-210, Rev. 2 by
Attorney Stephen Chouest, LLM.]
The Coast Guard allowed the extended appeal process to
become part of the problem. The Coast Guard has a military
orientation where everyone within its chain of command
supports both those above and those below. [Refer to our
Report #R-436.]
Additional Recommendation: Improve the Quality of
Maritime Accident Investigations
For the past decade our Association as well as Congress
and finally the Department of Homeland Security expressed
serious reservations about the quality, thoroughness,
objectivity, and professionalism of Coast Guard
investigations. An entire series of over 20 reports(1) dealing
with Coast Guard “investigations” now appears on our
website. [(1)Report #R-429 series.]
On the other hand, the NTSB is most widely known for the
professional quality of its accident investigations. Although
most of its investigative effort is directed toward investigating
all aircraft accidents, the NTSB also investigates some maritime
accidents. Three recent examples of accidents affecting our
limited-tonnage mariners investigated by the NTSB were the
towboat accidents at Bayou Canot (1993) and Webbers Falls
(2002)(1) and the Lady D pontoon boat accident in Baltimore
Harbor (2004)(2). [(1)Refer to NMA Report #370-A, Rev. 2.
(2)
Refer to NMA Report #R-432.]
To avoid stepping on each other's toes, the two agencies
signed a “Memorandum of Understanding” (MOU) on Sept. 12,
2002 that outlines the duties of the “lead” agency. We found
the MOU particularly troubling because the “civilian” NTSB
gave up authority over too many cases to the “military” Coast
Guard. Following the Inspector General’s report on Coast
Guard investigations,(1) our mariners no longer have confidence
that the Coast Guard acts fairly and in their best interest. For
example, with some notable exceptions, NTSB will only take
the lead in investigating the loss of mechanically propelled
vessels of 100 or more gross tons and in accidents with the loss
of six or more lives leaving out thousands of vessels operated
by our limited tonnage mariners. [(1)Refer to NMA Report #R429-M, DHS-OIG-08-51]
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These huge gaps could leave the investigation of most
accidents involving over 6,000 small passenger vessels, 20,000
uninspected passenger vessels, 6,200 tugs and towboats, mostly
with crews of six or less to the Coast Guard. Over the years,
and substantiated by our investigation reports, we lack
confidence in the quality of Coast Guard investigations of
maritime casualties and, in particular the timely and accurate
documentation of personal injuries that the Department of
Homeland Security investigated but did not report on in 2008.
This refers to many of our reports in the #R-429 series listed on
our website.
Further, we are concerned with the relationship between the
Coast Guard and the NTSB. We look with dismay at how the
Coast Guard often ignores, downgrades, and marginalizes many
significant NTSB recommendations while it overreacts to
others. We firmly believe that merchant marine accidents
should be investigated by professional merchant maritime
officers with long years of practical experience afloat, in
inspections, and in shipyards, and who study the causes of
accidents so they can generate meaningful recommendations
that will be universally respected. Instead, we see an increasing
flow to well paying and convenient “retirement” jobs at NTSB
of former military personnel from Coast Guard Headquarters
with limited seagoing merchant marine experience and a
military rather than civilian outlook.
It is Time for the Coast Guard to put Judge Ingolia Out to
Pasture
While the Department of Homeland Security’s Inspector
General apparently endorsed the Coast Guard’s announced
changes to their administrative law system, there is simply too
much that lingers from our Association’s report of past
excesses within the system to simply ignore and abandon
those whose mariners careers and the careers of two ALJs that
were ruined.
It is clear that changing policy alone will not provide
enough protection for our mariners. It is time to change the
leadership of this small Coast Guard fiefdom that has become
so controversial. Although Congress backed off and allowed
the Coast Guard to clean its own stables, the U.S. Department
of Justice was left to cover up the mess left behind in two
outstanding cases – DRESSER and ROGERS that reached the
U.S. Fifth Circuit Court of Appeals in New Orleans and the
SHINE case that is set for a hearing in May 2012 in the Ninth
Circuit Court of Appeals in San Francisco.

Hon. Joseph Ingolia
USCG Chief Administrative Law Judge
Finally Retired
Most prominently named in these two lawsuits filed
against the Coast Guard is Chief Administrative Law Judge
Joseph Ingolia.
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Prominent attorneys, an investigative journalist, and two
former Administrative Law Judges stepped forward to protest
the way the Coast Guard distorted the manner in which the
Coast Guard’s Administrative Law system operates. The
clamor became so great that it reached the House Subcommittee
on Coast Guard and Maritime Transportation. A number of
NMA members attended the Congressional hearing and posted
copies of the written testimony available to the public.(1)
[(1)Refer to NMA Report #R-429-K]
A number of mariners as well as two former
Administrative Law Judges have had their careers seriously
damaged by a system whose stated purpose(1) is “to provide a
low-cost and timely method of helping to maintain safety in
maritime operations.” This mild, inoffensive statement
designed to elicit universal support is seriously at odds with
the events our Association brought to the attention of our
readers in this report. [(1)DHS Report OIG-10-107, p.2.]
Other Coast Guard officials continue to push our mariners
to invest heavily in education and training for a civilian career
they artificially shortened by unnecessarily strict medical
“guidelines” that are more appropriate for a military career than
for civilian transportation workers. We made an emphatic point
at a Towing Safety Advisory Committee Meeting to warn our
mariners that their careers can be brought to a halt by exactly
the type of activity we describe in this report.(1) [(1)Refer to
NMA Report # R-276-D, Rev. 6.]
Although the Coast Guard’s Administrative Law program
allows uniformed (and often ill-prepared) investigating
officers to prosecute our civilian mariners, that pales into
insignificance when we see that the Coast Guard allows
aspects of unfairness and even pure vindictiveness to flourish
within the system.
How can our mariners have any confidence whatsoever
that they will be treated with fairness by the U.S. Coast
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Guard? It will not happen until the proposed changes are
completed and the system comes under new management.
Chief Administrative Law Judge Joseph Ingolia has
become a central figure in two Federal lawsuits. It is falls to
the U.S. Department of Justice and the U.S. Attorney to
defend him and members of his staff named in the lawsuit as
well as the Coast Guard’s entire ALJ process. These cases are
important to the government because they have more than just
the Coast Guard to consider. Thirty (30) federal Executive
Branch agencies employ approximately 1,500 Administrative
Law Judges.(1) This means that they will be prepared to throw
everything including the kitchen sink against our mariners.
[(1)Refer to NMA Report #R-204-A.]
The ALJ process has destroyed the careers of a number
of merchant mariners. It has gone far beyond the very
modest bounds of “providing a low-cost and timely method
of helping to maintain safety in maritime operations.” It has
gone on for years with complaints from ALJ Denson going
back before 1995. The DRESSER case extends back to 1998.
Chief ALJ Ingolia has allowed all of these events we reported
on to occur during the time he has been in office. We suggest
that, without being unkind to a senior citizen, that at age 84
that it is time for him to retire. We have no doubt that a
suitable replacement untainted by the scandal revealed by the
Baltimore Sun in June 2007 (and promptly but not
convincingly denied by numerous, self-serving Coast Guard
CYA press releases) can be found and can conduct the
reforms outlined by the DHS Inspector General. As well as
the reforms our Association seeks as well.
As for the Coast Guard at age 223, it is time to step up to
the plate and offer apologies and compensation to the
merchant mariners and two Administrative Law Judges whose
careers were ruined by the Administrative Law system as
reported in this report as well as in the Baltimore Sun.

Page Revised March 2012

21-6

Page Revised March 2012

CHAPTER 22
WILL THE COAST GUARD CONTINUE TO REGULATE MERCHANT MARINERS?
Although it started out with an Executive Order as a
temporary wartime measure in 1942, on July 16, 1946 the
Bureau of Marine Inspection and Navigation was permanently
transferred to the Coast Guard. After over six decades under
Coast Guard administration, our mariners have endured
enough. After sending over twenty separate reports to
Congress over the past several years, our Association urges
Congress to free the U.S. merchant marine from Coast Guard
superintendence and to set a new course for personnel
management, safety, training, casualty and personal injury
investigation, and merchant vessel inspection in a new Marine
Safety Directorate. Our mariners are transportation workers
and not recruits in a military organization.
Our Association maintains files of legitimate complaints
from our mariners that fell on deaf ears and blind eyes in the
Coast Guard hierarchy. Dozens of letters carefully drafted and
addressed to Coast Guard officials never received even the
courtesy of a response. The time has come to trim the Marine
Safety Directorate of hundreds of incompetent, inattentive
officers, and insensitive bureaucrats and put the U.S. Merchant
Marine in the hands of capable and competent maritime
professionals within the U.S. Department of Transportation.
“The whole fish is rotten from head to tail”
Our Association was certain the time was ripe for change
after we thoroughly reviewed copies the three mariner
lawsuits(1) filed in the Federal District Court for the Eastern
District of Louisiana in 2007. These lawsuits in Federal
District Court resulted from appeals from rulings made
against decisions made by Coast Guard Administrative Law
Judges. [(1)U.S. District Court, Eastern District of Louisiana,
Civil Actions #07-1536, #07-1497 & #07-2896.]
Surprisingly, I learned of the existence of the first of the
three lawsuits from one of the defendants in mid-April in a
meeting at the Marine Safety Unit in Morgan City while in
pursuit of “justice” accompanied by one of our mariners at
that office. That visit piqued my interest, and I gained further
insight about the underlying case in the following weeks. The
defendants in the lawsuits included, as mentioned earlier, the
Commandant and the Vice Commandant of the Coast Guard
in their official capacities as well as the Chief Administrative
Law Judge individually and in his official capacity along with
the Chief of the Administrative Law Judge Docketing Center
in Baltimore(1) and four other lesser Coast Guard officials
including officials at Coast Guard Headquarters in
Washington. [(1)This official was recently appointed to serve
as an ALJ in Seattle, a lifetime position.]
Is This Just Another National Scandal?
The Administrative Law Judge scandal came as a
disappointment to members of the public who were led to
believe that the Coast Guard, as a public agency, was evenhanded and above board in its dealings with the public. Public
affairs officers paint Coastguardsmen as the Semper-Paratus
guys who wear the “white hats” with the “white vessels” that
always come to the rescue in Hollywood feature films. The
way the Coast Guard really treats our 126,000 limited-tonnage
merchant mariners stands in stark contrast to this illusion. We
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believe that Congress need to understand how their
constituents are treated.
For our Association, disappointment is tempered by the cold
reality of the condescending treatment our organization
received at the hands of Coast Guard officials since our
founding in 1999 – and extending before we organized on that
date.(1) This particular scandal directly affects the quality of
“justice” merchant mariners can expect from their government.
[(1)Refer to NMA Reports #R-201 and #R-428-A.]
Why Must the Coast Guard Beat our Mariners at Any
Cost?
Any mariner who is unfortunate enough to have a problem
that possibly could lead to suspension or revocation of his
credential must bear the “cost” involved in contesting Coast
Guard allegations. Even if the allegations are minor, a mariner
may not understand that he faces the prospect of facing a “no
holds barred” prosecution that could end his/her career in the
merchant marine.
This includes strong-arm tactics
Investigating Officers use to ensure a “settlement agreement” in
lieu of a formal hearing. The Coast Guard’s unwritten policy to
“win at any cost” unfairly enhanced the Coast Guard’s “win”
record against all mariners at all investigative levels reported in
the Baltimore Sun.
There is no telling how long this “unwritten policy” has
been in effect and how long it has been carried out by the Chief
ALJ’s docile subordinate judges, but Chief ALJ Ingolia has
been on the bench for twenty years! Unfortunately, for the
Coast Guard and fortunately for our mariners, Judge Massey
proved she was not willing to play this game and courageously
came forward and exposed some of the major players.
Regrettably, corruption at this level apparently is endemic in
the Coast Guard and was in place even before Chief ALJ
Ingolia came to office. Former Chief ALJ Chatterton was
allowed to “retire” after former Administrative Law Judge
Rosemary Denson reportedly blew the whistle on his travel
fund abuses. Judge Denson spoke with me at length and
provided documentation of that incident in 1996 when I was
editor of the National Association of Maritime Educators’
Newsletter. In retribution, Judge Denson was driven from the
bench by the “old boy” network. The Coast Guard ignored her
story for years although thousands of mariners and marine
executives read the editorials by Jack Simpson, Editor of the
Waterways Journal (above). These stories are as outstanding as
the red stripes on the hulls of Coast Guard cutters. Do the folks
at Coast Guard Headquarters think our mariners are idiots?
The Coast Guard was able to maintain an aura of
respectability because of outstanding work performed by
many of its officers and enlisted men in areas like search and
rescue and drug interdiction far removed from
“investigations” in the Marine Safety Directorate. In the past,
the Marine Safety Directorate was ably administered although
that is no longer the case.(1) However, the Coast Guard also
has a dark side that has been hidden from the public view for
far too long and, it involves a hidden gender issue as both of
the Administrative Law Judges persecuted by the Coast
Guard were women! [(1)Refer to our Report #R-401-E.]
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“Power Tends to Corrupt; Absolute Power Corrupts
Absolutely”
[Source: Lord Acton, 1887.]
Unfortunately, granting the Coast Guard‘s Administrative
Law System such absolute power over the lives of our mariners
appears to have led to absolute corruption within the system.
Our Association can only pose pertinent questions and wait for
answers that may never come.
If even some of the facts alleged in the cases in Federal
court are true, it means that Coast Guard management has
become fouled with self-aggrandizing corruption – that has
gone on for some time! It may mean that every proceeding
before a Coast Guard Administrative Law Judge for years
may be tainted and may have to be reviewed, thoroughly
reinvestigated by an independent third party, and possibly
thrown out. This can also extend to “settlement agreements”
wrung from indigent mariners who could not afford a
maritime attorney to protect their maritime credentials and
ultimately their means of making a living. We are concerned
that this corruption rises to such a level as to disqualify the
Coast Guard from its role in “…superintendence over the
merchant marine of the United States and of merchant marine
personnel…” as required by 46 U.S. Code 2103? Although it
may well be the case, burying the problem may be easier to
accomplish and “politically correct”
We trust that Congress has attended to necessary changes
because the Coast Guard should not be left to try remedies
without Congressional guidance. We are encouraged by the
legislation enacted in 2010(1) that, hopefully, will reform the
entire Marine Safety Directorate. [(1)Refer to §§501-525 of
the Coast Guard Authorization Act of 2010.]
After the Baltimore Sun article, it was clear is that the ALJ
situation could not be allowed to continue without an
immediate official investigation! Several years earlier, on May
31, 2005 former Judge Jeffie J. Massey asked for an
“independent investigation” of the entire affair.(1)
Unfortunately, her request was ignored and sidetracked by her
superiors but received scrutiny by the House Coast Guard and
Maritime Transportation Subcommittee(2) and later was
examined by the Government Accountability Office (GAO)(3)
and still later by the Department of Homeland Security
Inspector General’s Office.(4). These investigations, however,
did not resolve many of the underlying problems previously
identified by former ALJ Rosemary Denson. [(1)Dresser vs.
Ingolia et al., transcript, p. 78 (exhibit 8). (2)Refer to NMA
Report #R-429-K. (3)Refer to NMA Report #R-429-S. (4)Refer to
NMA Report #R-429-W.]
Expand the Role of the Independent NTSB and
Make Maritime Casualty Investigations More Professional
The year 2009 marked the twelve-year anniversary of the
Coast Guard’s prosecution of First Assistant Engineer
Christopher P. DRESSER. During this period, Mr. Dresser was
deprived of his license and the ability to earn his livelihood at
sea.
His sought a multi-million dollar judgment for
compensatory damages and punitive damages plus legal
expenses. In June 2009, we learned that the Supreme Court
reinstated punitive damages in Atlantic Soundings v. Townsend.
ROGERS re-filed his separate lawsuit involving similar plus
additional issues pointing to unethical practices within the Coast
Guard legal system. Murray Rogers is a former Coast Guard
enlisted man who was driven out of the merchant marine by
vindictive officers. He knows where the skeletons are buried.
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The Dresser case worked through the Coast Guard’s
Administrative Law system from 1997 until Feb. 19, 2001.
Along the way, Mr. Dresser’s attorney appealed each adverse
decision all the way to the Vice Commandant. As permitted
by law, his attorney took a final appeal taken to the National
Transportation Safety Board (NTSB).
The Coast Guard allowed the appeal process to become a
shadow of what it once was. This is the result of a number of
factors, not least of which is the Coast Guard military rank
and file system wherein everyone within the chain of
command supports both those above and those below.(1)
[(1)Refer to our Report #R-436.]
However, the National Transportation Safety Board
(NTSB) is not a military organization. When the NTSB took a
fresh look at the DRESSER case, it determined that “the Vice
Commandant’s decision did not apply the appropriate legal
standard in reviewing the appellant’s contention that the law
judge should have recused (i.e., removed) himself following an
ex parte communication.” Consequently, the NTSB reversed
the Vice Commandant’s decision and remanded the proceeding
for a new hearing before a different law judge.” However, they
took a shortcut but should have taken the time and reviewed the
entire case.
The Coast Guard failed to schedule the hearing ordered by
the NTSB until 3½ years later on Dec. 7, 2004 – leaving Mr.
Dresser out of work all that time, which, most likely was not
accidental. At the time the hearing finally took place, as the
affidavit of ALJ Jeffie J. Massey (previously cited) indicated,
the decision rendered by the new ALJ (Brudzinski) against
Dresser was seriously tainted. This revelation subsequently
led to serious allegations against Chief Administrative Law
Judge Ingolia, the Commandant, Vice Commandant and a
number of other Coast Guard employees.
Where was the NTSB?
As mariners, we ask: Where was the NTSB, and why was
Mr. Dresser’s case allowed to be left unresolved for 3½
years? This small but respected independent agency has been
overshadowed and bullied by the Coast Guard on a number of
occasions we commented upon in the past.(1) We believe the
time has come for Congress also to free this agency from the
same Coast Guard arrogance our Association has experienced.
[(1)Refer to NMA Reports #R-224 & #R-441.]
While hearing occasional appeals from decisions of the
Coast Guard Commandant or Vice-Commandant is serious
business, the NTSB is most widely known for the professional
quality of its accident investigations. Although most of its
investigative effort is directed toward investigating all aircraft
accidents, the NTSB also investigates some maritime accidents.
Three examples of accidents affecting “limited-tonnage”
mariners investigated by the NTSB are the towboat accidents at
Bayou Canot (1993) and Webbers Falls (2002)(1) and the Lady
D pontoon boat accident in Baltimore Harbor (2004)(2). Lives
were lost in each of these accidents. [(1)Refer to NMA Report
#370-A, Rev. 2. (2)Refer to our Report #R-432.]
To avoid stepping on each other's toes, the two agencies
signed a “Memorandum of Understanding” (MOU) on Sept.
12, 2002 that clearly outlines the duties of the “lead” agency.
Many of our “limited-tonnage” mariners found the MOU
particularly troubling and offensive because the “civilian”
NTSB gave up authority over too many cases to the “military”
Coast Guard since our mariners no longer are confident that
the Coast Guard acts fairly and in our best interest. For
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example, with some notable exceptions, NTSB will only take
the lead in investigating the loss of mechanically propelled
vessels of 100 or more gross tons and in accidents with the
loss of six or more lives leaving out thousands of vessels
operated by our mariners.
These huge gaps could leave the investigation of most
accidents involving over 6,000 small passenger vessels,
20,000 uninspected passenger vessels, 6,200 tugs and
towboats, mostly with crews of six or less to the Coast Guard.
Over the years, and substantiated by our “Investigation” report
series #R-429, we lack confidence in the quality of Coast
Guard investigations of maritime casualties.
We are
particularly concerned about timely and accurate
documentation of personal injuries that the Department of
Homeland Security investigated but did not report on in 2008.
[Refer to our Report #R-429-I.]
Also, we are concerned with the relationship between the
Coast Guard and the NTSB. We look with dismay at how the
Coast Guard ignores, downgrades, and marginalize many
significant NTSB recommendations while it overreacts to
others. Our Association believes that merchant marine
accidents should be investigated by professional merchant
marine officers with long years of practical experience afloat.
This experience includes inspections, supervising repairs in
shipyards, and in evaluating the causes of accidents. This
experience can generate meaningful recommendations that
will be universally respected. Instead, we see Coast Guard
officials directing an
increasing flow of well paying and convenient “retirement”
jobs to former military personnel with limited seagoing
merchant marine experience.
Perhaps, the NTSB should investigate all accidents
involving commercial vessels just as they investigate all
airplane accidents and build up a file that contains more than
just statistics that are often left without adequate analysis. We
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believe this would be a real investment in safety.
Our Mariners Must Learn the Rules
It is unfortunate that drug and alcohol abuse continue to
impact the maritime industry. Wringing our hands will not
make them go away. Our Association supports the existing
laws and regulations that attempt to protect the public from a
proven menace, but we will not support them when they are
taken to extremes.
In order to inform our mariners, our Association prepared
instructional reports(1) on our own volition and posted them on
our website. We also reported and will continue to report and
publicly comment upon abuses of the system by a number of
employers. [(1)Refer to all Reports in the #R-315 series.]
Our Association and a small number of dedicated attorneys
have done our best to help mariners when the drug system
mistakenly grinds them up in their gears as happens on
occasion. However, we offer this statement as a fair warning:
Our mariners must read and understand the regulations in 46
CFR Parts 16, 46 CFR Part 95, and 49 CFR Part 40 sufficiently
well to understand every single step of the drug and alcohol
testing procedure and must live with this procedure in any job
in the transportation industry.
“Good” Trials that “Throw Out the Trash”
In other ALJ trials our Association attended, such as related
in “Throw Out the Trash” (above) the Coast Guard performed a
real service by removing mariners who engaged in illegal
conduct from continuing to use their credentials afloat.
Someone will need to continue to do so, whether the Coast
Guard’s Marine Safety Directorate or some successor agency
remains to be seen. In any event, our mariners rely on Congress
to repair perceived improprieties and collateral damage and,
hopefully, not to throw out the baby with the bath water. We
are confident that this will be done.
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CHAPTER 23
COAST GUARD ADMINISTRATIVE LAW JUDGES
AND THEIR IMPACT ON THE FISHING INDUSTRY

The Limited Role of the
National Mariners Association
Although our Association does not claim to
represent the interests of commercial fishermen, a significant
number of our mariners are now or have been engaged in the
commercial fisheries. For example, Capt. Bill West and Chief
Engineer Glenn L. Pigott on NMA’s Board of Directors grew
up in the fishing industry and can speak with authority on
fishery issues. Capt. West attended the outpouring of
fishermen on Capitol Hill in February 2010.
Most fishermen, like mariners who serve on
uninspected towing vessels, do not have to undergo a formal
Coast Guard vessel inspection although the Coast Guard
regulations their vessels must comply with in 46 CFR Part
28 have become much more inclusive over the years.
However, the main thrust of Federal regulation of
the fishing industry comes from the U.S. Department of
Commerce and its sub-divisions the National Oceanic and
Atmospheric Administration (NOAA) and the National
Marine Fisheries Service (NMFS).
Our concerns with fisherman came after we were asked
for assistance by several fishermen from New England who
became enmeshed in civil penalty procedures adjudicated by
U.S. Coast Guard Administrative Law Judges – the same
“Cast of Characters” encountered earlier in this report.
The fishermen complained that that NOAA Special
Agents (SA), Enforcement Attorneys (EA), and the
Administrative Law Judges under contract from the Coast
Guard ran roughshod over them by imposing excessive civil
fines and other penalties that deprive fishermen of “days at
sea” (DAS) – thereby restricting their ability to make a
living. In a number of instances, excessive penalties were
enough to put some fishermen out of business.
We found the stories the fishermen told us about their
treatment at the hands of Coast Guard ALJs who adjudicated
their cases were similar to stories from our mariners and
comparable to those our mariners experienced in ALJ
hearings. While we responded to these fishermen to the best
of our ability, our Association does not have the necessary
expertise with fisheries laws and regulations or with the
operation of different commercial fisheries.
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Fishermen Allege Bias in Coast Guard ALJ Ruling
[Source: NMA Newsletter #52, Nov/Dec. 2007. Mnl52.19C]
In a recent letter to Congressman Elijah Cummings, a
Rhode Island fisherman Greg Duckworth, a member of the
Rhode Island Fishermen’s Alliance, the largest commercial
fishing organization in the state, urged “…that the current
Coast Guard judicial system should be dismantled in light of
the factual incidents of bias, violations of federal judicial laws
and truncation(1) of discovery and due process granted
respondents(1) in these proceedings.” He pointed out that
commercial fishermen from Rhode Island have their fates
determined by the same pool of U.S. Coast Guard judges that
have been accused of widespread bias and wrongdoing.
[Vocabulary: Truncation = cutting short (a mariner’s search
for evidence); respondents = (a mariner) who must answer
(i.e., respond) to Coast Guard charges).]
During the July 31, 2007 Congressional hearings,
Chairman Cummings introduced Representative Walter Jones
of North Carolina who spoke on behalf of fishermen from his
state that reported having serious problems with Coast Guard
“justice” and urged the Coast Guard and Maritime
Transportation Subcommittee to look into the matter.
In his letter, Duckworth suggested:
 Dismantle the current Coast Guard ALJ judicial system
immediately and place the authority in an independent
agency made up of “independent fact finders” to rule on
such matters.
 Install a safeguard system in the new agency, which would
include a system of checks and balances to prevent bias and
corruption from entering the new system.
 Remedy the damage inflicted on those who were prevented
from having a fair trial or who were pressured into signing a
“plea bargain” (e.g., “settlement agreement”).
 Where factual evidence supports illegal activity,
investigate and prosecute culpable individuals.
Duckworth has contacted a number of Congressmen and
related his story to them. As a result, U.S. Senator Sheldon
Whitehouse, an attorney by profession and currently a
member of the Senate Judiciary Committee wrote as follows
to Coast Guard Commandant Admiral Thad W. Allen on Oct.
29, 2007 as follows:
Dear Admiral Allen:
I have followed with interest recent inquiries into the
Coast Guard's administrative court system and write to
express my concerns that the system may be flawed.
Fair adjudication of mariners’ legal claims is essential
to the livelihood of many Rhode Island residents,
and credible allegations of bias require careful
investigation.
According to an article in the Baltimore Sun. dated June
24, 2007, a former Coast Guard administrative law judge
(ALJ) alleged that she was under intense pressure from
senior judges to always rule in the Coast Guard's
favor. Indeed, further analysis by the Baltimore Sun
reveals that, since 1999, of more than 6,300 charges
filed by Coast Guard investigators against mariners, the
defendant has prevailed in only 14 cases. The Coast
Page Revised March 2012

Guard either wins or reaches settlement in 97% of cases
– an exceptionally high rate in comparison with other
administrative court systems. The article notes that in
comparison, the Social Security Administration
prevails in only 43% of the cases heard by its
administrative law judges.
Testimony from the House Coast Guard and Maritime
Transportation Subcommittee's July hearing on this issue also
calls into question the fairness of the Coast Guard's adjudicatory
system. At the hearing, two former Coast Guard ALJs claimed
that the Chief Administrative Law Judge exerted pressure on
them to rule for the Coast Guard. Testimony further described
the ALJ system's atmosphere as “intimidating,” and one witness
cited frequent attempts by the Chief ALJ to “derail the
successful application of due process.” Witnesses also
criticized the Chief ALJ’s practice of delivering informal
directives on how an ALJ should interpret a particular
regulation instead of issuing formal, written policy
announcements as required by law. This practice raises grave
concerns about consistency and transparency within the
administrative court system.
These allegations are serious. I request a response from
the Coast Guard to the allegations of bias in its courts. Have
senior judges improperly pressured ALJ’s to rule in the
Coast Guard's favor? Do the statistics from the Baltimore
Sun article paint an accurate picture of the Coast Guard's
adjudicatory system? How does the Coast Guard account
for the inordinate number of cases decided in its favor?
What steps, if any, will the Coast Guard take to address the
flaws in the administrative court system?
I look forward to your prompt reply.
Sincerely,
s/Sheldon Whitehouse
United States Senator
The Fishermen Organize on Capitol Hill
[Source: “United We Fish” By Richard Gaines, The
Gloucester Daily Times. Contact: 978-283-7000 x3464,
or rgaines@gloucestertimes.com. Mnl68.8X.]
Washington, D.C. Feb. 24, 2010 – In the middle of a
chilly mid-winter's week, a mix of men, women and children
in the thousands from the fishing industry's northern and
southern commercial and recreational sectors stood united
yesterday with more than 20 members of Congress.
There were Alaskans in the crowd, along with 1,100
from the Florida Panhandle who had to travel 18 hours on
chartered buses.
New York's U.S. Senators Charles E. Schumer and
Kirsten Gillibrand, both Democrats, and Massachusetts'
newly elected U.S. Senator Scott Brown, a Republican – as
well as Congressman Frank Pallone Jr., D-N.J., originator of
the Flexibility in Rebuilding American Fisheries Act –
headlined the speaking program.
Brown's appearance was a surprise. He embraced the
industry's cause but also acknowledged the need to be
briefed on industry issues.
But the appreciative cheering hardly discriminated, as
one after another, congressmen and senators made common
cause with the fishing folks, to cheers of thanks – and a few
wisecracks.
Congressman Barney Frank, who represents the nation's
No. 1 cash fishing port in New Bedford and found time for
the fishing folks while presiding over a flight of hearings
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into the banking debacle, said he wished the banking
regulators treated the financial industry "as harshly" as
fishery regulators have treated the fishing industry.
Congressman John Tierney, whose district includes
Gloucester and all of Cape Ann, also took time out to attend
the rally and address the gathering.
The mix of industry protesters produced a raucous, at
times angry, and sometimes humored yet always pointed
show of solidarity – along with a vowed determination to
win an uphill struggle for statutory relief from a rigid
ecosystem recovery schedule for fishing stocks.
The requirement that all over-fished stocks be rebuilt
completely at once has been used by federal fishery
regulators to crash down on catch limits even as stocks
virtually across the board are surging back in health.
"In Gloucester, you can walk on the cod just like you can
red snapper in Florida," said Gloucester Mayor Carolyn
Kirk, who was one of the rally speakers. Others on hand
included Gloucester's state lawmakers, Rep. Ann-Margaret
Ferrante and Sen. Bruce E. Tarr.
Capitol police were inconspicuous, and offered no crowd
figures. But the consensus of the many unofficial estimators
was of at least 5,000 and perhaps many more – enough
fishing people to stand elbow to elbow in a 50-yard square,
then drift out in less concentrated rings to the east of the
Capitol – a couple of blocks from Union Station.
Event management specialists hired by the Recreational
Fishing Alliance, the rally's lead sponsor, funneled train
travelers toward the rally and the seat of power and focus of
the appeal for redress of grievances.
The Recreational Fishing Alliance had been projecting
between 3,000 to 5,000 would make the trek from far-away
ports to energize the legislative insurgency. Most estimators
believed the crowd exceeded the forecasts.
Longtime lobbyists, industry leaders and politicians
agreed that they could never recall single-minded, public
togetherness of this scale from traditionally fractious
commercial and recreational sectors, which have tended to
scuffle and spat in debilitating sibling rivalry for fishing
opportunity.
It took the restrictions and requirements of federal law –
namely the 1996 and 2006 versions of the MagnusonStevens Act – to spotlight a shared concern for survival that
pulled them together in unprecedented numbers.
"Arbitrary deadlines have been wreaking havoc on
communities that have been going strong since the American
Revolution," said New York's Charles E. Schumer, lead
sponsor of the Senate version of the Flexibility in Rebuilding
American Fisheries Act. "It's time our voices were heard."
"You can't brush aside basic science," said Gillibrand,
Schumer's New York colleague.
By the time the core of the rally wound down – about
two hours after it kicked off at high noon with the stemwinding invocation by a Florida charter boat captainpreacher – the crowd that had been filtering in all week had
its spirits buoyed with validations in a variety of political
dialects.
"There are many issues in Washington that are hard to
understand," said Congressman Frank LoBiondo, D-N.J.
"This isn't one of those. This is about the right to fish."
"We're not here just to wave signs. We came to make a
change here," Congressman John Mica, D-Fla., added in a
bit of a drawl. "I've never seen a group abused like this."
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Getting two dozen members to leave their chambers in
the middle of a session to participate at a fishing industry
rally was an accomplishment that will not be missed by the
membership, this lawyer-lobbyist said 90 minutes into the
event, which unfolded with casual informality within the
basic structure established by the New Jersey-based
recreational alliance.
An unexpected roiling factor in the political calculus was
last month's report by the U.S. Commerce Department
Inspector General into wrongdoing by law enforcement
agents of the National Oceanic and Atmospheric
Administration and its National Marine Fisheries Service.
Based on a six-month national probe,(1) IG Scott Zinser
affirmed that chronic complaints of prosecutorial
misconduct, including actions that demeaned fishing
industry targets, were valid. [(1)Read NOAA Changed Rules
on Using Cash from Fines, by Richard Gaines, Gloucester
Daily Times, Jan 29, 2010.]
"We've got a report from the IG that will bust their
butts," noted Congressman Walter Jones, R-N.C., who
represents the Outer Banks.
One Washington-based lobbyist-lawyer who asked to
remain anonymous said he believed the IG's report has had
the effect of validating the fishing industry's view that
Magnuson requirements are unnecessarily harsh.
However, the newly appointed federal head of fisheries –
who was denied a chance to speak by the organizers – strode
around the crowd's exterior with a written statement
supporting the need for keeping the rigid Magnuson-Stevens
Act recovery deadline in place.
Eric Schwaab, a veteran Maryland fish and game
official, was appointed to head the federal fishery
management bureaucracy earlier this month by NOAA chief
Jane Lubchenco.
Monica Allen, a communications specialist for NOAA,
was handing out prepared statements of Schwaab's thinking
in support of the 10-year rebuilding timeframes of the
Magnuson-Stevens Act.
"I understand the criticisms of the ... rebuilding
timeframes in Magnuson," Schwaab said in the prepared
statement. "However, I believe Magnuson already contains
the flexibility we need for rebuilding stocks by allowing
certain exceptions based on biology and other issues."
Coast Guard Administrative Law Judges Became
Involved in a Fisheries Scandal
[Source: Savingseafood.com. May 17, 2011]
Commerce Secretary Gary Locke ordered fishery
enforcement penalties returned to 11 fishermen and businesses;
accepts all of the Special Master's recommendations in his
authority and announced additional reforms to NOAA
enforcement program.
U.S. Commerce Secretary Gary Locke announced today
that $649,527 in fisheries enforcement penalties will be
returned to 11 individuals or businesses after an
independent review of their cases concluded the NOAA
enforcement program had, in some instances, “overstepped
the bounds of propriety and fairness.” In his decision
memo issued today, Secretary Locke acted on 30 cases
reviewed by the Special Master, Judge Charles Swartwood
III, accepting all of his recommendations that the law
allows and taking additional actions in several cases.
Secretary Locke appointed Judge Swartwood to conduct the
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independent review of cases identified by the Department
of Commerce’s Inspector General as problematic. The
individuals and businesses will receive their remittances
within 30 days of receipt of payment information.
“As a former prosecutor, I expect our entire law
enforcement program to uphold high standards and maintain
the public’s trust. Enforcement has to be fair, uniform and
consistent.
I accepted all of the Special Master's
recommendations in every instance where I have authority to
do so under Magnuson-Stevens Act, and in some cases I
went beyond the Special Master’s recommendation,” said
Secretary Locke. “In addition, we are implementing
additional reforms to make regulations and enforcement
more fair and effective. We inherited this decades-old
problem, but it’s ending on my watch.”
Among the businesses and fishermen who will receive
returned penalties are the Gloucester Seafood Display
Auction ($16,515) and former New Bedford sea scallop
fisherman Lawrence Yacubian ($400,000), whose cases date
back to the early 2000s. During the period of time
associated with the 30 reviewed cases, NOAA investigated
over 40,000 incidents and issued penalties or sanctions in
about 6,000 cases. Judge Swartwood is currently reviewing
approximately 80 additional applications that were
received during a recent application period.
The
applications that meet the standards set forth in Secretary
Locke’s March 2011 Decision Memorandum will receive
further review.
“Today we acknowledge and rectify past mistakes,
apologize to the fishermen and businesses hurt by these
mistakes, and rededicate ourselves to work with the fishing
industry to sustain and grow fishing jobs,” said Dr. Jane
Lubchenco, under secretary of commerce for oceans and
atmosphere and NOAA administrator, who traveled to
Gloucester to meet with affected fishermen and with NOAA
enforcement staff in the region. “Since coming into office
two years ago, I made reform of our fisheries enforcement
program a top priority. I believe today marks a major
turning point in NOAA’s relationship with America’s
fishermen, and in particular fishermen in New England.” 
The Gathering Storm
With pressure from Congress, the Department of
Commerce’s Inspector General began to look into a number
of complaints. The role of an “Inspector General” lies more in
looking into problems and complaints so that his agency can
function more effectively and efficiency. The “IG” also looks
into instances of wrongdoing as well – but with the goal of
improving the agency’s functioning rather than redressing
individual grievances.(1) [(1)NMA Report #R-429-U outlines
the NOAA Inspector General’s findings.]
The scandal at NOAA became so great that the
Secretary of Commerce appointed Judge Charles Swartwood
III, a retired Federal Magistrate Judge as a “Special Master” –
to further investigate inappropriate conduct within NOAA
including:
 Abuses of process, including vindictive prosecution or other
prosecution in bad faith, and unreasonable delay that
prejudices the defense of the case.
 Abusive conduct that amounts to coercion, intimidation, or
outrageous behavior.
 Presenting false evidence or misleading evidence or other
conduct that impacts the truth of the case presented.
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The Special Master’s report(1) summarized 31 cases,
incorporated the Inspector General’s findings, and then moved
forward to carefully review and discuss these cases within the
strict framework of the Secretary’s directive. The Special
Master made “recommendations” to the Secretary – all of
which were accepted and, where necessary, reimbursements
and apologies were made to the fishermen.
We understand that this is not the end of the story
and that other cases will be reviewed as well. In addition,
these have been a number of public hearings and public
apologies.
Judge Swartwood also had harsh words for the Coast
Guard’s Administrative Law Judges program in general and
the very poor reputation that it holds in the fishing
community. Nor was this solely a New England problem.
Several cases involved North Carolina fishermen and brought
to mind that Congressman Walter Jones of North Carolina
pointed out the unfairness of NOAA enforcement in his
testimony given in the July 31, 2007 hearing. In fact, his was
the first testimony heard at that hearing.
Here are Judge Swartwood’s comments on the
public’s view of the role of the Coast Guard’s ALJs:
Judge Swartwood’s Comments on the
Coast Guard ALJ Program
(Excerpt from Appendix A, pgs. 235-236; & Mnl79.5E.)
It is a common belief among fishermen on the East
Coast that there is little or no chance of success before a
Coast Guard ALJ and that NOAA and the Coast Guard
ALJs work hand-in-hand. This same sentiment was
expressed to me, probably more graphically, by every lawyer,
fisherman and fish dealer I interviewed who has had
experience in appealing a case to a Coast Guard ALJ.
With few exceptions, every Coast Guard ALJ
decision I reviewed during this investigation, upheld NOAA
on the issue of liability and the originally assessed penalty. In
one case, the Coast Guard ALJ increased the assessed penalty,
in another, the ALJ decreased the penalty, and in most cases,
the ALJ affirmed NOAA’s assessed penalties. In one case, a
Coast Guard ALJ totally ignored a United States District
Court’s Order on remand and re-instated an assessed penalty,
which the District Judge had vacated because it was
excessive.
It is clear from my several month investigation that a
vast majority of fishermen, fishing businesses and the lawyers
that represent them have no confidence that any sort of
justice would prevail by appealing a case to a Coast Guard
ALJ. This perception is not lessened by the fact that both
parties can appeal the ALJ decision to the NOAA
Administrator. There is little or no confidence in the NOAA
Administrator’s neutrality on such an appeal. I have not
reviewed every Coast Guard ALJ decision and cannot opine
on whether the perception of futility on appeal to a Coast
Guard ALJ by people in the fishing industry and their lawyers
is correct but I can state with certainty that the perception is
universal and NOAA Enforcement Attorneys have a decided
advantage in negotiating settlements because of this
perception. I suggest a comprehensive review as to whether
the Coast Guard ALJs should continue as the presiding
officers on appeal in NOAA cases or whether there is an
alternative forum where those involved in a de novo appeal of
a NOAA enforcement case have confidence that they will get
an impartial hearing.
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Respectfully submitted,
Hon. Charles B. Swartwood, III (ret)
Commerce Secretary Cancels Contract
With USCG Administrative Law Judges
[Emphasis is Ours!!!]
The Secretary of Commerce
Washington, DC 20230
May 17, 2011
Secretarial Decision Memorandum
Subject: Decisions regarding Certain NOAA Fisheries
Enforcement Cases Based on Special Master Swartwood’s
Report and Recommendations
On April 14, 2011 Special Master Swartwood submitted to
me his report and recommendations on 30 of the first 311 of
the complaints I referred to him for review. These 30
complaints arise from those collected by the Department of
Commerce Office of Inspector General (OIG) during its
investigation into the enforcement practices of NOAA’s
Office of Law Enforcement (OLE) and General Counsel for
Enforcement Litigation (GCEL).
Eighteen of these
complaints were specifically addressed in the OIG’s Sept. 23,
2010 Report; the remaining eleven are complaints that were
submitted to the OIG but not discussed in the Report.
(From Page 3):
These include plans for addressing what Judge Swartwood
described as a perception (predominantly in the Northeast)
that the Coast Guard Administrative Law Judges (ALJs)
used by NOAA lack impartiality. Although Judge Swartwood
did not find that any cases in which ALJs demonstrated actual
bias, he does conclude that this perception has deterred the
regulated community’s pursuit of its due process rights. A
strong and fair enforcement programs requires faith in the
basic fairness of the process. Therefore, I have directed
NOAA to terminate the Coast Guard ALJ contract in order
to reset NOAA’s relationship with the regulated community.
(From Page 15):
I hereby instruct all officers of the Department of
Commerce and the National Oceanic and Atmospheric
Administration to take all steps necessary to implement these
decisions.
s/ Secretary Gary Locke
Former Chief ALJ Joseph Ingolia Presses
Judge Swartwood to Alter his ALJ Probe Report
[By Richard Gaines, The Gloucester Times, Gloucester,
MA, Mar. 6, 2012. 978-283-7000, x3464. Emphasis
is Ours!]
The chief judge of the court system for NOAA Fisheries
pleaded unsuccessfully with special investigator Charles B.
Swartwood III last November to retract his written finding of
"at least the appearance" of a judicial conflict of interest in the
case against a fisherman, notes of the secret meeting show.
Swartwood's report on the government's case against New
Bedford scalloper Larry Yacubian brought the fisherman a
Cabinet-level apology and $400,000 in reparations. The
apology and reparations were among several extended last year
to a number of fishermen and waterfront businesses in
Gloucester and other New England ports.
Taken by Swartwood's assistant Tony K. Lu, the notes
were obtained by the Times from the Commerce Department
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via the U.S. Freedom of Information Act.
After reviewing the notes of the meeting, Congressmen
John Tierney and Barney Frank said Tuesday they would
refer the matter to Commerce Department Inspector General
Todd Zinser, whose 2010 investigation uncovered
widespread abuse of authority at the expense of the fishing
industry. His probe was the foundation of Swartwood's
more detailed casework.
"I am deeply concerned about these latest accusations,"
said Sen. Scott Brown. "The Special Master is supposed to
be an unbiased and objective investigator and any attempts
to influence him are wrong."
The notes and emails to Swartwood coordinating the
meeting reflect the active involvement of Cam Kerry, chief
counsel for the Commerce Department, and his deputy
Geovette Washington, as well as Monica Medina, NOAA
Administrator Jane Lubchenco's principal deputy. Their
initiative was aimed at clearing the reputation of the Coast
Guard judges via the secret meeting.
Although fragmentary, the notes obtained by the Times
describe an impassioned effort by Joseph Ingolia, then chief
justice of the U.S. Coast Guard Administrative Law Judge
System, to resurrect the reputation of the system that suffered
severe damage in Swartwood's 236-page report last April
examining four dozen cases referred to him by Zinser.
By the date of the hour-long meeting in Swartwood's
Boston office on Nov. 15, 2011 Ingolia, who has since
retired, had negotiated a NOAA press release exonerating
the system in exchange for its agreement to complete cases
docketed prior to Sept. 8, 2011.
The press release of Nov. 10, five days before the
meeting, was shown to Swartwood, while, according to the
notes, Ingolia and Megan Allison, the court system
administrator, emphasized that the chain of command at the
Commerce Department and its subordinate agency NOAA
had agreed it would be best for Swartwood to retract his
allegations.
"I don't think that anybody has to be damaged by this,"
Ingolia is reported to have said. "You took testimony about
facts, you carried out your duties with respect to what you
were asked to do – used testimony – that testimony is wrong
– you can come out with something, re-evaluate with new
information, and with the respect to Coast Guard ALJ
(administrative law judges), you say what you want by way
of correction – if that happens, it aligns everything.... "
Swartwood, hired by then-Commerce Secretary Gary
Locke to pick up the most troubling threads of the general
investigation into possible miscarriages of law in the northeast
region headquartered in Gloucester, held his ground.
"I am not going back to the first report – the Secretary
can do whatever – I won't do it," Swartwood is reported as
saying after intense legal argument over the facts in the
missteps against Yacubian, whose reparations award of
$400,000 was $70,000 more than Swartwood recommended.
At the time Ingolia, the system administrator, and
another judge(1) pressed Swartwood to correct his findings,
Yacubian's case remained active before a judge in the Coast
Guard system as he sought reimbursement of legal fees
under the Equal Access to Justice Act. [(1)Judge Parlen
McKenna, the successor to Chief ALJ Joseph Ingolia.]
The other defining case in the Swartwood report, the
virtual grudge efforts of NOAA law enforcement to defeat
the Ciulla family, which ran the since-sold Gloucester
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Seafood Display Auction, also remains alive; the Ciullas are
also appealing for legal fee reimbursement under the same
law to Secretary of Commerce John Bryson.
In addition, Swartwood was in the midst of reviewing
another 66 cases at the time of the meeting with Ingolia
and his party.
"You understand I'm involved in another investigation,"
he explained.
According to the notes, they argued over the wording in
Swartwood's report – Ingolia claiming that the facts of the
Yacubian case were misrepresented by Swartwood, and that
there was no evidence of bias against him by the Judge
Parlen McKenna.
But Swartwood countered that he made a subtly different
allegation, that of the "appearance of a conflict" of interest
due to McKenna's travel soon after the trial to an
enforcement conference in Kuala Lampur, Malaysia, that
was also attended by NOAA litigators in the Yacubian case.
Swartwood told Ingolia that opinion was nearly
universal that fishermen could not get a "fair shot" from
the judges in the system, adding, "I am beginning to get
the impression that you were used by certain enforcement
personnel."
Swartwood has not yet submitted his second report to
Bryson.
Ingolia and his interim successor, Judge McKenna, did
not respond to a request for comment.
Swartwood declined comment. Efforts to obtain reaction
to the notes from NOAA and officials in the Department of
Commerce were also unsuccessful.
Pamela Lafreniere, Yacubian's lawyer, declined
comment. But in an email, Burns and Levinson senior
partner Paul Muniz, who represented the Gloucester auction,
said, "In my opinion, what reportedly transpired at this
meeting lends further credence to Judge Swartwood's
findings concerning the perception among those in the
industry that the Coast Guard Administrative Law Judges
are biased in favor of NOAA."
"This is an outrageous example of defiance," Congressman
Frank said Tuesday. "The meeting with Swartwood is a
caricature of law enforcement. There are laws against
witness intimidation. This episode removes the last vestige of
doubt that fishermen face one of the most unfair and corrupt
law enforcement systems in America."
"Assertions that the Coast Guard Administrative Law
Judges lobbied Special Master Smartwood in an attempt to
convince him to make public statements on their behalf
raises serious concerns of appropriateness," added Tierney.
"The fishing community deserves to know more about the
circumstances of this meeting."
NMA Letter to Rep. Elijah Cummings
November 13, 2011
Subject: Reforming The Coast Guard Administrative Law
System
Dear Congressman Cummings,
I attended the July 2007 hearing you convened to look into
charges against the ALJ system brought in the Baltimore Sun. I
am writing to you based on your conducting that hearing, your
legal background, knowledge of the subject, and the location of
the Chief ALJ office in Baltimore. As you know, I am not a
lawyer, but as a Director of our Association, I attended at least
20 ALJ hearings convened on mariner cases before a wide
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assortment of ALJs. I collected my reports in a book that
remains a work-in-progress.”
I believe that you saw more than just the “appearance of
impropriety” and did your best to bring change to the system.
Nevertheless, the “improprieties” within the system left a
number of mariners as victims. We continue to seek justice
on their behalf. In a small number of cases, probably less than
10, the excesses of the system damaged or destroyed
mariners’ careers, impacted their lives, and ended in
bankruptcy and more. It also discredited and crushed
whistleblowers including two Administrative Law Judges.
One attorney pointed out and we verified that there is no clear
path for mariners to the Equal Access to Justice Act and only
one payout in its history.
As you know, until last year the NOAA used USCG
Administrative Law Judges to adjudicate fishing regulatory
violation cases. The result was a disaster that, when revealed,
brought about Congressional intervention, an impressive
“march on Washington,” a public apology to the fishing
community by the Secretary of Commerce, and the
appointment of retired Judge Charles B. Swartwood to serve
as a Special Master to review 31 of the most egregious cases.
The review brought a rancorous public debate to the entire
fishing community.
Like the New England fishermen, our mariners
experienced the same “Cast of Characters” serving as ALJs.
Similarly, a number of our mariners would like access to an
unbiased legal professional with the authority to act upon
proof of unfair treatment by the ALJ system.
I understand that Judge Swartwood currently is in the
process of reviewing additional cases for Commerce.
I would like to ask you if you could discuss the possibility
with members of Congress like Rep. Barney Frank, Rep. John
Tierney, or Rep. Walter Jones (who spoke at your hearing in
2007) of engaging the services of Judge Swartwood to review
his selection of cases (as outlined in our enclosed book and/or
other sources) with the affected merchant mariners and to
make recommendations, including the possibility of financial
settlements, necessary to restore credibility to the Coast
Guard’s ALJ system for our mariners. Another possibility
might be through the Oversight and Government Reform
Subcommittee.
Very truly yours,
s/Richard A. Block
Master #1186377, Issue #9
Secretary, National Mariners Association
[NMA Comment: We have not yet received a response to this
letter.]
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APPENDIX A

UNITED STATES OF AMERICA
DEPARTMENT OF COMMERCE

REPORT AND RECOMMENDATION
OF THE SPECIAL MASTER
CONCERNING NOAA ENFORCEMENT ACTION
OF CERTAIN DESIGNATED CASES
April 2011
Hon. Charles B. Swartwood, III (ret.)
Special_Master
JAMS
One_Beacon Street
Boston, Massachusetts 02108
And
Petia I. Loukova Iannicelli, Esq.
Tony K.Lu, Esq.
Assistants
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