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CLOSING THE CHRISTOPHER MINK CASE 
 

NMA Focuses Again on Coast Guard’s 
Acceptance of Industry’s Careless Personal Injury Reporting Practices 

------------------ 
Bad Practice Highlighted 

 For years, the Coast Guard has been allowed to perpetuate a bad practice of lumping 
together reporting personal injuries along with reporting vessel accidents.  It is hard to do 
this and shed much light on personal injuries, but CG Form 2692 attempts to do so.  This 
covers up the fact that the Coast Guard adequately investigates relatively few of either 
type of accident.  This sad fact was revealed by the DHS Inspector General’s office in 
2008 (Report OIG-08-51, pages 10-14) and further reinforced in 2013 (Report OIG-13-
52) in these words that reflects as poorly upon Coast Guard leadership as it does upon 
Congressional follow-up.  The fact is that…““The USCG does not have adequate 
processes or sufficient personnel to investigate, take corrective actions, and enforce 
regulations related to the reporting of marine accidents as required by Federal regulations 
and USCG policy…..” 

 
Christopher Mink 

 In NMA Newsletter #94 our lead 
article was titled “The Preventable 
Death of Christopher Mink.”  We start 
Newsletter #95 with the same picture of 
Chris with his then-four year daughter 
Maykenlee and will finish the story. 
 It is sad to say that the only way a 
mariner (or his estate) can obtain fair 
treatment following an accident is to hire 
a skilled admiralty attorney and seek 
reasonable compensation for their loss.  
The Estate of Christopher Mink was 

fortunate in this respect in selecting Attorney Nelson Wolff who stuck with this case from the 
beginning to a successful conclusion.  The lessons for our mariners should be quite clear from 
this and our earlier report in NMA Newsletter #94. 
 Time passed and the story moved forward into this Newsletter.  Although the Coast 
Guard accident investigation was completed, the results were not forthcoming from 
Headquarters.  While the Coast Guard’s final casualty report is not admissible in civil 
litigation, the purpose of civil litigation is to seek economic compensation for the damages 
sustained – in this case, by Chris' young daughter Maykenlee.   
 On the other hand, it is up to the Coast Guard to take appropriate enforcement action 
against the responsible parties, assign penalties, and reduce the risk of recurrence to improve 
the safety of all maritime workers. 
 NMA reviewed the Coast Guard report and found that there were no “referrals for 
enforcement  action.”  Still, there was an accident that lead to a fatality in the towing industry 
and the cause of the accident and the “lessons learned” need to be brought to the attention of 
the public and not hidden away in a report that may never see the light of day. 
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 The Coast Guard report showed that this was a very complex 
accident and that there were a number of unsafe acts performed 
that led to the death of Chris Mink.  This is why our Association 
asked that this accident be brought to the attention of the Towing 
Safety Advisory Committee (TSAC).  That specifically addressed 
the letter on pages 1 & 2 of Newsletter #94 to the Chairman of 
TSAC and to the Alternate Designated Federal Officer (ADFO) 
to request that they put this accident on their agenda.  
Unfortunately, we never received a response from either of the 
gentlemen.  Since there has been a change in leadership of 
TSAC, we can only hope that a new effort will be undertaken to 
properly brief the members of TSAC its members on the details 
of this accident.  The lessons learned are relatively 
straightforward, well documented by photographs, yet they need 
to be carefully explained by those who investigated the accident – 
and explained so they make sense to members of this Advisory 
Committee. 
 Our Association prepared NMA Report #R-350-Y with the 
Coast Guard Docket for this case #USCG-2013-1065 where it 
sits today.  We also filed copies of this 360-page report titled 
“Coast Guard Careless Personal Injury Reporting & Enforcement 
Practices” with both the House and Senate.  We also informed 
visiting auditors from the DHS Inspector Generals’ Office (OIG) 
in March 2012 about our Association’s dissatisfaction with the 
Coast Guard’s personal injury reporting practices. 
 In reviewing the Accident Report of Christopher Mink’s 
death, it is abundantly clear from the illustrations in the report that 
someone in the Coast Guard (whose name was redacted from the 
report) is sufficiently knowledgeable to address this complex 
matter and present it to TSAC. 
 We present the following letter from Attorney Nelson Wolff, 
who is a Member of our Association’s Board of Directors, that 
sums up his independent investigation.  [Emphasis is ours.] 
 

Schlichter, Bogard & Denton, Llp 
Attorneys at Law 

 
NELSON G. WOLFF. Partner 

100 South Fourth Street, Suite 900 
St. Louis, Missouri 63102 

 
Belleville, Illinois 

nwolff@uselaws.com 
(314) 621·6115 

FAX (314) 621-7151 
www.uselaws.com 

 
August 25, 2014 

Mr. Richard A. Block, Secretary 
National Mariners Association 
124 North Van Avenue  
Houma, LA  70363-5895 
richardblock@nationalmariners.us 
 
RE: Death of Deckhand Christopher Mink 
 
Dear Mr. Block: 
 I write to bring to your attention, and that of others 
interested in protecting the rights of injured mariners, the 
status of the case of Christopher Mink.   
 On December 17, 2011, Chris was killed while working as 
a deckhand for C&B Marine (formerly known as Greater 
Cincinnati Marine and Bray Marine) on the M/V Anna C on 

the Ohio River near Butler, Kentucky.  The incident occurred 
at a mining load-out facility operated by Carmeuse Lime and 
Stone, Inc. 
 After the barge was loaded and the Carmeuse load out 
operator closed the barge’s cover with a winch operated cable, 
the towboat pilot instructed Chris to go from the towboat to 
the barge to disconnect the cable, which had been slackened.  
Without warning, the cable tightened when the Carmeuse 
employee tightened the winch and/or the towboat bumped the 
barge, pinning Chris between the barge combing and the steel 
cable, crushing him to death. He was only 28 years old.  
 He is survived by his young daughter. 
 The Coast Guard was promptly notified of the incident, 
inspected the equipment/scene, and interviewed witnesses and 
others with knowledge of the circumstances.  On behalf of his 
family, we promptly issued a request for the USCG 
investigation report under the Freedom of Information Act.  
The request was repeated several more times over the ensuing 
two years, without any substantive response.  Consequently, 
Chris' family retained me to investigate on its behalf and to 
fight for compensation for his daughter.   
 We filed a civil action in the United States District Court 
for the Eastern District of Kentucky, under the Jones Act and 
general maritime laws against C& B Marine and the mining 
company (Estate of Christopher Mink, Cause No. 2:12-cv-51-
DLB-CJS).  We took numerous depositions of company 
employees and officials, secured expert testimony, and 
reviewed thousands of pages of documents.  The evidence, in 
our opinion, demonstrated more than just an unfortunate 
"accident."  Rather, it showed liability at the corporate level. 
 C&B knowingly assigned Chris to perform work that he 
had never done at this facility, with a shore based manager 
who was filling in as a relief pilot on a job with which he was 
unfamiliar.  The towboat mate was experienced at this job 
but failed to properly instruct and supervise Chris, or advise 
the mine that the crew was inexperienced.  C&B admitted to 
hooking the cable to an improper location on the cover, which 
created a pinch point that would have been avoided had the 
cable been connected to the center of the cover.  Its radio 
procedures allowed miscommunication with the Carmeuse 
winch operator, who admitted to tightening the cable when 
Chris was still attempting to release it.  She reported that she 
did this in response to the mate's radioing her to do so.  The 
mate denied this specific order, but acknowledged that he did 
have radio communication with the mine employee right 
before the incident.   
 Investigation also revealed that the towboat was 
defective.  One engine was broken, which explained why it 
attempted to face the barge from an upriver position, 
contrary to safe maritime practice.  This positioning 
increased the potential for bumping the barge and suddenly 
tightening the cable while Chris was attempting to disconnect 
it.  Moreover, the mate failed to secure the cable to the 
center padeye of the cover, which would have eliminated the 
pinch point.  He contended that the cable was tangled and 
could not be extended past the dagger pin box at the corner of 
the cover.  Time considerations for this Saturday overtime 
work may explain why the mate did not simply unwind the 
cable and secure it to the proper location or to warn Chris that 
it was defective.  The loss of situational awareness of the 
C&B crew could also most logically be explained by 
management's decision to work the crew over 60 hours 
during that week. 



Newsletter   3 

 Our investigation identified additional evidence that 
Carmeuse failed to adequately train and supervise its load 
out operator, who was working without supervision for the 
very first time, reportedly because her supervisor was out 
Christmas shopping.  Carmeuse admitted that the cable 
should not have been tightened while Chris was still 
attempting to disconnect it from the barge cover, yet it failed 
to implement adequate safety procedures to assure that 
towboat crew members were protected from incidents such as 
this. 
 Trial was set for July 14, 2014.  Although we completed 
our investigation earlier this year, we still had not received 
any information from the Coast Guard.  By letter dated March 
4, 2014, we asked the National Mariners Association to 
address the delayed reporting issue with TSAC.   
 On May 23, we first learned that the Coast Guard had 
recently issued its final report, although it failed to send a 
copy to us or to Chris' family.  We first learned of the report 
when the maritime employer produced it during a court 
ordered mediation of our case.  How and why the report was 
produced to C&B Marine but not to us was never explained 
by the Coast Guard.  And, while the report was thorough, the 
2 year delay in its release seems excessive.  More curious is 
that the report is dated April 25, 2013 yet it was not 
"finalized" or approved until over one year later when it was 
first released!  The sequence of these events suggests 
collusion between the barge company and the Coast Guard as 
C&B Marine attempted to use the report’s assignment of fault 
to Chris as leverage to force a $300,000 settlement at the 
mediation.  This amount was similar to C&B Marine's 
valuation of the vessel in the Complaint it filed to limit its 
liability under the ancient doctrine of Limitation of Liability.  
We fought this claim and successfully dissolved a restraining 
order, which initially barred our compensation claim. 
 The federal maritime and Jones Act laws limit 
compensation in death cases to the value of pain experienced 
by the worker before death and the amount of financial 
support he would have provided to his child.  Here, one 
medical expert estimated the period of pain and suffering to be 
about 15 seconds, significantly limiting the amount of 
compensation available.  As to the financial support 
component, Chris was paying child support in the sum of 

about $350/month or less than $5,000/year.  An economist 
estimated that the highest amount of contributions payable 
until the child became an adult totaled about $300,000.  Yet, 
the intangible aspects of the claim convinced us that the case 
had far greater value and we prepared for trial, despite 
defendants' claim that Chris was at fault and the recovery must 
be diminished in accordance therewith, as the law requires. 
 About one month after the unsuccessful mediation, as the 
trial date neared, defendants finally agreed to pay $1.6 million 
to settle the case out of court.  Although no amount can ever 
fully compensate for the loss of a loving father, as Chris was, 
this sum will provide financial security for Chris’ daughter 
and enable her to have the college education he wanted for 
her.   
 We are grateful to have been able to discover the truth and 
successfully resolve the case for this family and believe that 
they will now be better able to find peace from the 
unnecessary loss of Christopher Mink.  We are less optimistic 
about the Coast Guard recognizing the legitimate need for 
more prompt reporting on these significant incidents and 
tremendously disappointed that it failed to impose financial 
penalties on either company responsible for this death.  Such 
a posture sadly reinforces the corporate notion that employee 
injuries and deaths are merely a cost of doing business in an 
industry that too often places profits over safety. 
 
Very Truly yours 
Nelson G. Wolff 
 
NGW:jlg 
 
Enclosures: 
1. USCG Report (via Express Mail only due to size) 
2. Last known photo of Chris Mink and his daughter (via 
email and Express Mail) 
 
[NMA Comment:  Based upon two reports from the DHS 
Inspector General’s Office and complaints in NMA Report 
#R-350-Y lodged with Congress, the time is ripe to 
properly fund the USCG Office of Investigations & 
Casualty Analysis or turn the task over to the National 
Transportation Safety Board (NTSB).] 

 

PENDING NMA PROJECTS 

 
Workplace Safety & Health 

for Merchant Mariners. 
[File #GCM-269.] 

 Our Association brought these matters to the attention of 
the Coast Guard over a period of years but collected them 
together last November in NMA Report #R-202-E where we 
asked the Coast Guard Marine Safety Directorate to address 
outstanding mariner occupational safety and health issues. 
 In response, the Coast Guard opened Docket #USCG-
2014-0014 and we filled in appropriate material under these 
subheadings from NMA Report #R-202-E: 
1. Improve workplace Safety for Mariners Working on the 

Outer Continental Shelf. 
2. Improve Personal Injury Reporting Requirements. 

3. Protect Mariners Hearing. 
4. Test for Clean Potable Water during Vessel Inspections. 
5. Protection Against Asbestos. 
6. Work Hour Limits. 
7. Prohibit Second-Hand Smoke in Accommodation Spaces. 
8. Improve Personal Safety on Dry Cargo Barges. 
9. Streamline and modernize the lifesaving equipment 

approval process to encourage innovative devices to 
improve our mariners’ workplace safety. 

 The Coast Guard requested and obtained comments from 
the public on this Docket with the comment period closing on 
August 26th.  The material in this docket will require close 
follow-up to determine the impact of our Association’s input 
that has taken place over the past 15 years.  To follow our 
input and the input of others go to www.regulations.gov and 
search for USCG-2014-0014. 
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SERIOUS ISSUES WITH THE USCG APPROVAL 
PROCESS FOR LIFE SAVING EQUIPMENT 

 
Where Change is Needed 

 Possibly Coast Guard officials can correct their approach to 
innovative lifesaving equipment that directly affects the lives of 
our limited-tonnage commercial mariners et al.  The time has 
come to consider our needs of not only retrieving our mariners 
from the water but also encouraging, approving and requiring 
suitable devices that our vessels’ severely-limited and often 
stifling manning requirements could use to effectively lift 
mariners safely out of the water.  This will take innovative 
devices and the will to require their installation, inspection, and 
drills to prove they really work under realistic conditions.   
 To make the following information in [Enclosure #2] more 
credible, I rely on the information specific to our subject of 
Personal Flotation Devices (PFD) and the existing equipment 
approval process previously prepared and provided by Captain 
Larry Brudnicki (USCG, Retired) at www.Brudnicki.com. 
 Captain Brudnicki, during his 30-year Coast Guard career, 
commanded four Coast Guard ships (100 tons, 1,000 tons, 
1,600 tons and 3,400 tons), held a U.S. Merchant Marine 
Master’s License (Ocean Steam or Motor Vessels of not more 
than 1,600 tons).  He supervised more than 15,000 search and 
rescue cases.  Served as Captain of the Coast Cutter 
TAMAROA (below), and was the On Scene Commander 
during the “Perfect Storm” for the rescue of the sailboat and 
an Air National Guard helicopter.  Captain Brudnicki has been 
featured as a commentator and guest expert on ABC; the 
History Channel; National Geographic; the Discovery 
Channel; the Weather Channel, the Learning Channel, the 
Travel Channel, Outdoor Life Network and a myriad of other 
programs.  As a contributor to “Real World Management 
Strategies That Work,” he details the 7 steps to making the 
right decision every time.   
 

Former 206 foot USCGC Tamaroa 
 
 We first rendezvoused with him in a Congressional office, 
watched him address the Towing Safety Advisory Committee 
(TSAC) in Washington, DC.  We keep in touch with him 
through our Board Member Paul Driscoll and respect the 
advice he gives us. 
 
[Source: Larry Brudnicki, Captain, U.S. Coast Guard (retired).  
603-763-953 7 Larry@Brudnicki .com  Emphasis is Ours!] 

Background 
 The 1998 Coast Guard (USCG) funded Study about the 
Approval Process for Personal Floatation Devices (PFDs) 
found that the current process does not allow for fair 
evaluation new innovative technology and that more than 100 
small companies have been denied access to the market and 
many have gone bankrupt during the process.  The USCG has 
not fixed this problem in the last 16 years. 
 The current federal regulations concerning life saving 
devices, such as the ring buoy, have not been updated since 1940. 
 There is no requirement that the people in the USCG 
Marine Safety Office hold Master's Licenses or Chief 
Engineer's Licenses, nor is there a requirement that they 
even have sea duty despite regulating the maritime industry. 
 

Discussion 
• Even though the 21st century technology employed by Life-

Safer Inc. is vastly superior to the 74 years old requirements 
for PFDs and it exceeds the requirements specified in the 
CFR, the USCG Office of Marine Safety has taken action 
to block full approval of Life-Safer's new technology by 
inserting unsubstantiated opinions and hypothetical "what 
ifs" into the approval process with no legal authority for 
doing so.  People are unnecessarily dying while the USCG 
blocks new innovative lifesaving technology. 

• The 2010 USCG Appropriation Act (PL 111-281) requires 
that the USCG update its lifesaving regulations ever 10 
years.  There is no evidence that they have started the 
process yet. 

• The USCG Training Manual for its own ships warns of the 
dangers of using the ring buoy as a rescue/recovery tool, 
but they do not issue the same warning to commercial 
mariners.  That is gross negligence. 

 
Recommendations 

 The egregious behavior of the USCG Office of Marine 
Safety which involves conflicts of interest, arrogance, 
vindictiveness, and inexperience that borders on incompetence 
should be the subject of a Congressional Investigation; it 
should also be addressed in the upcoming Senate version of 
the USCG Reauthorization Act.  I will offer the 
recommendations that I previously submitted to the House of 
Representatives Committee on Transportation and the 
Subcommittee on the Coast Guard. 
1. Require every O-4 and above, and every GS-13 and above 

who regulates the maritime industry to have a Master's 
License or a Chief Engineer's License.  Give all current 
employees a 2-year probationary period to comply – no 
grandfathering or it will take more than 30 years for this 
change to take effect. 

2. Enact a similar law to the one for acquisitions that 
prohibits O-4 and above, and GS-13 and above from 
working in the maritime industry for 3 years after the 
leave/retire from the USCG. 

3. Revise the law that created the TSAC, NAVSAC and 
NOSAC (Safety Advisory Committees) so that only people 
who are actively using their licenses can serve as Board 
Members; they have the greatest interest in safety.  There 
is a conflict of interest when the current Board Members 
who are executives of the maritime industry don't want to 
pay for safety. 

4. Remove the conflict of interest from the USCG 
Foundation so that large companies can't use the 
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Foundation as an unauthorized way to gain access and 
influence. 

5. Require the USCG to fund Phase 2 of the 1998 PFD 
Study to "fix" the problems that Phase I identified. 

6. Enhance the 2010 USCG Appropriations Act by requiring 
the USCG to abandon design-based regulations which 
inhibit taking advantage of new technology, and require 
them to issue performance-based regulations that 
encourage new innovative technology. 

7. Remove the Administrative Law Appeals process from 
the USCG so that there is an independent appeal 
process.  The USCG wins 97% of the time.  The 
Baltimore Sun exposé showed that the Chief Judge told 
new judges to always rule in favor of the USCG. 

8. Require all Flag Officer and Captain Assignments at 
USCG HQ to be a minimum of 3 years to establish 

ownership of the program.  They cannot manage a 
program when they depart after being there for barely 
18 months.  There is no continuity or ownership of what 
goes on.  That is why problems are not corrected. 

 
Summary 

 The USCG approval process for PFDs is needlessly 
costing lives by requiring adherence to 74 year regulations 
and not taking advantage of new innovative technology.  
This is also costing jobs in the U.S. by making it more 
attractive for small companies with new innovative 
technology to establish themselves in foreign countries.  The 
USCG acknowledged that this was a problem in their 1998 
PFD study, but they have not and will not take corrective 
action unless forced to do so by legislative action and/or a 
congressional investigation. 

 

MY UNDERSTANDING OF THE 
ADMINISTRATIVE PROCEDURES ACT (APA) 

RULES AND PROCEDURES 
 
[NMA Comment: In 69AD the Emperor Nero fiddled 
while Rome burned.  For the past 10 years, Coast Guard 
bureaucrats fiddled, passed the buck, and stalled their 
lifesaving equipment approval process.  Many drownings 
could have been prevented by innovative new equipment 
as the Coast Guard fumbled and stumbled.  Here is the 
story of what one of our NMA Directors faced for the past 
decade in dealing with the Marine Safety Directorate.  It is 
a story that should be scripted for television.] 
 
[Source: By Paul Driscoll, Master Chief Boatswain Mate, 
USCG (Ret’d), President, Life Safer, Inc. inventor of the 
Personal Retriever.] 
 In researching the Administrative Procedures Act (APA) 
and the hierarchy of our laws, it affirmed what I had been 
taught years ago in Maritime Law Enforcement School, that 
all lesser laws including the APA and other federal regulations 
remain subservient to the paramount law of our nation, our 
U.S. Constitution. 
 I also found listed among the basic purposes of the 
Administrative Procedures Act, two specific objectives which 
directly address our concerns and they are:: 
� To establish uniform standards for the conduct in 

adjudication, and 
� To define the scope of judicial review.   

 I am aware that regulators do have a degree of latitude that 
is more extensive than what was commonly allowed in 
enforcement carried out on the “operational” side under 
federal law.   
 Research showed that while this is true, the fact remains 
that clearly defined limits for such broad regulatory authority 
still exist.  Constitutional scholar David Fellman said: 
“Constitutionalism proclaims the desirability of the “Rule of 
Law” as opposed to rule by the arbitrary judgment or mere fiat 
of public officials.  He went on to say, “Government officials 
are not free to do anything they please in any manner they 
choose; they are bound to observe both the limitations on 
power and the procedures which are set out in the supreme, 
constitutional law of the community.” (My emphasis)  
 While a distinction can be made between limits set on 

federal law enforcement and regulatory enforcement rulings, 
all enforcement actions “MUST” conform to Constitutional 
Principles. 
 In Congressional testimony given on Feb. 3, 1995 by Dr. 
Edward L. Hudgins, the Director of Regulatory Studies at the 
Cato Institute, he identified Regulatory Abuse “as being one of 
the most serious problems facing Americans”.  It is due in large 
measure to a pervasive lack of awareness of these rules and, in 
some cases, it is a lack of respect on the part of enforcement 
officials for limits set on their authority and jurisdiction under 
the highest law of our land.  “Decency, security and liberty 
alike demand that government officials shall be subjected to the 
rules of conduct that are commands to the citizen.  In a 
government of laws, existence of the government will be 
imperiled if it fails to observe the law scrupulously.  Our 
government is the potent, omnipresent teacher.  For good or for 
ill, it teaches the whole people by its example.  Crime is 
contagious.  If the government becomes a lawbreaker, it breeds 
contempt for the law, it invites every man to become a law unto 
himself. It invites anarchy.”(1)  [(1)Supreme Court Justice Louis 
Dembitz Brandeis, 1856 – 1941.] 
 Within the latitude provided to regulatory officials, I could 
find no provision justifying actions which violated principles 
or standards set down within APA guidelines governing 
regulatory activities.  Within APA rules there was conformity 
with the first principles which those of us who enforced 
federal law had to be circumspect of rules set down within our 
Bill of Rights and reflected within APA procedural rules. 
 During our careers, I and others within our group enforced 
federal law and at times would have to make on the spot 
determinations and react to what we were observing on scene 
without having time to review applicable statutes.  As a 
starting point, we had an initial "general" guideline.  That 
being, prior to taking any action; we had to be certain we 
could convince a jury we acted upon a suspicion that would 
convince a “reasonable” person, that under existing 
circumstances and information we had at the time, the action 
that was undertaken could be justified as a reasonable act 
under existing legal standards. 
 There's a Constitutional parallel to this general guideline, 
which exists, on the regulatory side under APA rules, where 
an official facing uncertainty, where the law is unclear or 
silent, that official still has latitude to make a determination.  
Even when statutory guidance does not exist, they can 
formulate a determination on a factual and logical basis and 
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arrive at what the law defines as a "Reasoned" basis.  It even 
goes so far as to authorize them to make “departures from 
prior established precedents” when information available at 
the time or the circumstances involved show a reasonable 
basis existed for the departure – an action we were prohibited 
from taking under federal law on the operational side.  Since 
actions outside of well established precedents set as the legal 
standards involving "Search and Seizure", "Chain of 
Custody", Plain View Doctrine" and other laws we operated 
under, anything short of strict adherence would be treated as 
"Fruit of the Poisonous Tree" or vacated in a court of law for 
being a departure from established rules or legal precedents. 
 Looking into conditions established for regulatory 
determinations not addressed under statutory law, I recognize 
that regulatory officials have a somewhat greater degree of 
authority to depart from rules and established precedents; 
however it is also clear that they remain under a legal burden 
to show a “Reasoned” basis for such actions.  Even in 
examples where the courts have ruled an “Arbitrary and 
Capricious” review, the court still allowed an agency decision 
to stand.  However it was a conditional finding, and that 
specific condition was “as long as an agency could give a 
reasonable explanation for its decision based on the 
information it had at the time.”  
 

Allegations of Unfair Treatment Under the APA 
By the Marine Safety Directorate 

 I experienced a series of determinations on the part of 
officials that have not met this legal standard and have created 
more than a decade of regulatory conflict where the written 
record shows most often occurred when the Marine Safety 
Directorate handed us a determination which we had good 
reason to question in light of existing rules we were well 
aware of.   
 We sought to examine the information the Coast Guard 
had at the time.  As seen in our past written requests we asked 
our questions under a lawful basis.  They were submitted in 
accordance with rights provided under APA rules; in order to 
know the grounds of a determination and to know the 
evidence the Coast Guard held to support that position.  
Each time we were denied this information, we advised 
officials involved of our legal right to examine the materials 
they drew upon in formulating their evidence and findings 
against us.   
 As this decade-long record shows, with the exception of a 
few months after they received a direct letter signed by 
Congressman Issa directing them to provide "Responsive" 
answers, when things cooled down our attempts to obtain 
information we needed to resolve matters got us nowhere and 
we were back to business as usual – more unresponsive replies 
or unsupported personal opinions forthcoming in response to 
our inquiries. 
 The stunning absence of anything approaching proper 
regulatory procedure or application of the principles of “Due 
Process” and a total absence of facts in evidence, lead us to 
see their findings were arbitrary and erroneous.  That 
compelled us to research established Standards of Review 
under Administrative law, the standards established by 
Statute, Rule or Precedent.   
 During this research I also learned that in the United States 
beyond the common denominator of “Reasonableness,” the 
judiciary goes a step further and extends a level of deference 
to the “Constitutionality” of our standards of review and to 

legislation from which we derive several distinct levels of 
review.  Listed below are standards which we see that directly 
addressed our situation.  We are certain many of the actions 
we encountered will NOT prove to be what the courts would 
deem as harmless government errors when assessed against 
the doctrines of "Procedural Due Process" or in light of the 
rights afforded a citizen under the "Doctrine of Substantive 
Due Process" and will validate objections we raised about 
what we and other small companies had to endure within this 
so-called compliance process: 
 On the “Question of Fact” a previous ruling can be 
invalidated if it was made on “unreasonable” grounds or without 
any proper consideration of fact or circumstance and is therefore 
deemed “Arbitrary and Capricious”.  Although this can be a very 
high hurdle, when considered in total, the trends we observed in 
the subjective treatment of lifesaving innovations, not only do 
these actions clearly defy stated policies, the facts in evidence in 
our specific case are so egregious and the actions of officials seen 
on record, lack the reasonable grounds and proper 
consideration of fact the courts call for.  In respect to existing 
facts which can be proven, an open and impartial review of the 
established record during the past decade would more than satisfy 
the Question of Fact. 
 On the basis of substantial evidence, the act of rigidly 
enforcing 50 to 75-year old rules which, officials would not, 
or in light of failures to respond to our FOIAs, we suspect 
could not provide a substantial evidence basis or what the 
APA defines as a “Reasoned Basis", defined by these rules as 
one, where substantial evidence in the form of materials a 
"reasonable" mind would accept as being adequate to justify a 
specific action. 
 In our case, we saw a consistent and willful ignoring of the 
more recent scientific findings and industry advances we 
presented.  Inconvenient facts that were in direct conflict with 
regulatory positions for which they either offered references 
that were 50 or more years old and often conflicted with our 
recent findings from reputable sources showing their in-
house reference materials were be badly outdated.  In other 
cases they simply failed to present any supporting materials 
whatsoever.  In contrast, in every instance we offered 
supporting evidence which showed the rules/standards in 
question, which they stringently enforced on the public, were 
outdated and needed revision.  
 Congress must have drawn the same conclusion, since they 
passed legislation forcing these officials to update these 
standards.  We provided a series of documents showing the 
extent of the problem with regulatory officials citing or 
applying outdated standards and referring to outdated 
references, while willfully choosing to ignore even their own 
internal statistical research data directly applicable to the 
matters in conflict.  
 

We Have a Right to Due Process 
 When examined against prior precedents and irrespective 
of what accepted standard of review is applied, where there 
was an absence of substantiating material or in the cases 
where use of outdated reference materials were drawn upon in 
the formulation of determinations or in decisions put forth on 
hypothetical and subjective personal opinions examined in 
totality, this behavior clearly fails to meet the legal standards 
called for in regulatory activity as prescribed under law.   
 The Coast Guard’s failure to carry out any finding of fact 
expected under any accepted form of review bewildered us, since 
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“Procedural Due Process” is clearly applicable to determinations 
and adjudications conducted under APA Rules.   
 We found APA rules to be regulations which conform to the 
Due Process Clause of the Fifth Amendment, which applies 
against the federal government; and encompasses doctrines of 
“Procedural Due Process” and “Substantive Due Process”.   
 

What is Due Process 
 Procedural Due Process is the guarantee of a fair legal 
process when the government seeks to burden a person's 
protected interests in life, liberty, or property.  Substantive 
Due Process is the guarantee that the fundamental rights of 
citizens will not be encroached on by government.  The Due 
Process Clause of the Fourteenth Amendment, which 
conforms with the Due Process Clause in the Fifth 
Amendment, incorporates most of the provisions in the Bill of 
Rights, which were originally applied against only the federal 
government and are applicable in our case.  So regardless of 
how we looked at principles of Due Process, in every sense it 
is protection that extends to all government proceedings which 
can result in an individual's deprivation, whether civil or 
criminal in nature, from parole violation hearings to 
administrative hearings regarding government benefits and 
entitlements to full-blown criminal trials.  These rights are 
established by specific standards which apply equally to civil 
due process and criminal due process, and listed under 
“Procedural Due Process” are as follows and rights to: 
1. An unbiased tribunal. 
2. A notice of the proposed action and the grounds asserted 

for it. 
3. An opportunity to present reasons why the proposed action 

should not be taken. 
4. Present evidence, including the right to call witnesses. 
5. Know opposing evidence. 
6. Cross-examine adverse witnesses. 
7. A decision based exclusively on the evidence presented. 
8. An Opportunity to be represented by counsel. 
9. Have the tribunal prepare a record of the evidence 

presented. 
10. Have the tribunal prepare written "Findings of Fact" and 

"reasons" for its decision. 
 

Examples 
 What follows is just one of a number of examples we 
could submit which show a disregard for proper 
procedure/lawful due process that has been all too common 
within this program.   
 In an act that could only pass for Due Process in North 
Korea, Venezuela, or perhaps Cuba, I was notified after the 
fact in a “Final Office Action” letter, that an anonymous panel 
of officers from their own legal staff who having no prior 
knowledge of the matters in question, convened a no-notice 
administrative review of my issues at the request of the Office 
of Marine Safety.  It went on to inform me how this 
adjudication conducted behind closed doors by unnamed 
participants had reached a determination on the matters in 
question and had found that these in-house legal experts 
deemed the adverse determination initially handed down, 
valid and proper.   
 No “reasoned” basis or finding of fact was ever provided 
in support of their finding.  Beyond the initial office action 
letter, no written record of these findings was ever provided 
for our review as commonly occurs in the case of Final Office 

Actions carried out by the U.S. Patent and Trademark Office 
(USPTO) under the same administrative laws.  Nor was there 
any effort to inform me about any appeal alternatives that 
existed, as is also routinely done by the USPTO.  These were 
arbitrary and unconstitutional actions, which cannot be 
reconciled with any elements defined under requirements for 
procedural due process which I listed above.  In review of this 
“Final Office Action”, were any of those requirements 
satisfied in the review I just described?  
 In accordance with proper Procedural Due Process, I 
submit the following observations: 
 
1. Notification of a Final Office Action was only provided 

“after the fact.”  The grounds asserted for this action were 
not given in any time frame that would have afforded us 
the rights allowed under procedural due process rules, 
making it very difficult to define their quasi-adjudication 
as “an unbiased tribunal.”  [For a more in-depth account 
of questionable administrative review actions by this 
directorate, that were not in compliance with principles of 
law and later overturned in federal court, we can offer a 
series of news articles, IG Reports and cases of regulatory 
abuses which have been detailed in a document published 
by the National Mariners Association, entitled “The Coast 
Guard Injustice Manual”.]  

2. Again, since we were not given advanced notice of the 
proposed action, we were also deprived of the opportunity to 
be present to examine or challenge the grounds asserted for it  

3. Nor were we ever provided our right to present reasons 
why the proposed action should not be taken. 

4. We were deprived of our right to present evidence, 
including the right to call witnesses as seen in the text of 
their own Final Office Action letter informing us of a 
decision that was arrived at, based on evidence presented 
strictly as one side sees it.  This is an affront to 
Constitutional principles and a defiance of procedural due  

5. Through the nature of this “No Notice” proceeding after 
the fact, there was a denial by default of our Constitutional 
right to know opposing evidence.  Since receiving the 
June 23, 2009 Final Office Action letter, until the present 
day, we have never been provided access to opposing 
evidence as required by law. 

6. Beyond a brief letter informing us this adjudication had 
already occurred and our side had lost, there was never any 
opportunity to exercise our right to cross-examine 
adverse witnesses.  Absent in this letter was the kind of 
counsel routinely given to citizens in similar office actions 
undertaken by the U.S. Patent and Trademark Office 
which informs them what appeals or alternative remedial 
options exist.  In contrast to USPTO letters, the Final 
Office Action Letter we received from the Marine Safety 
Directorate appears to have been crafted in a manner 
meant to convey an implication that there was no right of 
appeal.  

7. The requirement for a decision based exclusively on the 
evidence presented.  [When examined against Procedural 
Due Process elements listed under items 4. and 6. the implicit 
intent is for evidence to be presented by "BOTH" parties]) 

8. Opportunity to be represented by counsel.  [Regardless of 
whether we had the resources to do so or not, the fact 
remains we were also deprived on this legal right by default.] 

9. A requirement that the tribunal prepare a record of the 
evidence presented clearly existed.  [Beyond the limited 
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information provided in their June 23, 2009 Final Office 
Action Letter there’s no evidence we are aware of, to 
indicate they ever met this requirement.]  

10 A Requirement that the tribunal prepare written 
findings of fact and reasons for its decision.  If this 
information was ever prepared at all, it was never provided 
to us as it clearly should have been, as is evident in both 
the spirit and intent of these guidelines.  

 
Establishing Regulatory Standards 

 Regulatory standards are commonly established in one of 
three ways, by statutes, by rules or by precedents.  
 By statute: In respect to regulatory standards established by 
statute, at present “All Statutory” conflicts have been 
conceptually resolved; pending the outcome of laboratory testing.  
However until the remaining impasses are resolved we will be 
unable to move on to the laboratory testing phase.  After being 
given directions to seek out Voluntary Consensus Standards 
(VCS) in the absence of applicable statutory guidance, with the 
assistance of Imanna Laboratories, we did so and when we 
determined that none had any direct applicability, we identified 
several VCS, which we proposed, which we felt could be altered 
sufficiently to satisfy their concerns. 
 We saw in their next response, they had sent us on another 
fools errand, when instead of responding with any further 
guidance on what might be done with the VCS we cited to 
make them acceptable, instead they asked us why had we 
submitted them as if we had never had any previous 
discussion of what we had just attempted in order to satisfy 
their remaining demands, even though we knew they were 
placing a much greater burden on us than they apply to others.  

In hind sight, it is now clear that rather than making another 
good faith effort, it would have been better to have informed the 
officials involved that since they have no statutory basis and in 
the absence of one, they have not shown anything approaching 
the "Reasoned" basis called for by law.  Instead all we see are 
hypothetical “what-ifs” that in no way justify these delays.  As is 
common in general issues of enforcement as within their own 
rules the burden of proof is on them to show either a "Lawful 
or a Reasoned" basis for their actions, which have caused the 
impasses we're now facing, which at the present appear to be 
"unlawfully" depriving us of specific rights a citizen is entitled to 
under existing law.   
 By the Rules: In respect to regulatory standards derived from 
the rules, within the U.S. Coast Guard Marine Safety Manual are 
internal rules governing USCG Approval determinations.  Listed 
among this guidance are some general rules applicable to all 
approval determinations which state that in judging the suitability 
of equipment to safeguard a vessel the primary consideration is to 
insure that the approved device: 
� “MUST" be suitable for its intended purpose” 
� “MUST provide maximum practicable safety for 

passengers and crew,” and  
� "MUST" perform immediately and effectively in an 

emergency.   
 The guidance provided to the regulators within their own 
Marine Safety Manual is not addressing how well a device 
conforms to some Betty Crocker-like cook book recipe on how a 
device is to be constructed, as seen in their detailed step by step 
guidance for the physical manufacturing specifications to be 
followed in the manufacture of an Approved rescue device that is 
found in the CFRs.  The demands cited within the regulator's own 
Bible, their Marine Safety Manual(1), are not addressing the 

"COMPLIANCE" with design standards, rather it is calling out 
critical "PERFORMANCE" characteristics for the device.  
[(1)Note: There are two sets of precedents: 1) External precedents 
known by the general public, and 2) internal precedents found in 
the Marine Safety Manual, which are not as widely known and 
often shock and anger people when they learn of them, especially 
those who have lost someone in a drowning.]   
 By prior precedents: In respect to prior precedents 
(applicable externally) to those that regulatory officials have 
jurisdiction over, in both remaining impasses where there is 
no clear statutory guidance that directly address matters that 
have yet to be resolved; one deals with a training requirement 
and the other deals with an icing concern.   
 A detailed examination of these issues will show that 
previous regulatory determinations addressing public safety 
concerns, each have established prior precedents.  And in each 
instance where we found ourselves facing a higher extra-
regulatory requirement beyond what the law calls for, we 
knew it to be a more severe double standard than had been 
applied over issues of training and icing to previously 
approved devices in spite of the fact that the very same or 
greater concerns can be proven to exist with comparable 
devices that currently have Coast Guard Approval.  
 As often has been the case, the Coast Guard has been 
unwilling or unable to provide justification for not having 
imposed the same standards upon these older approved 
devices.  We see this as evidence of an improper double 
standard since none of the evidence necessary to support a 
proper finding was provided that meets the "Reasoned" basis 
test for a determination not covered by statute.  And since the 
same issues exist with these approved devices, the absence of 
any valid "Reasoned" basis thus far for not insuring equal 
treatment under the law, renders these latest findings as 
improper departures from prior established precedents.  
 In respect to prior precedent (applicable internally) aboard 
U.S. Coast Guard vessels, where regulatory officials have no 
jurisdiction, the "Performance" implications of warnings to 
their own USCG cutter crews on the life ring's potential to 
cause serious injury.  Years ago the U.S. Navy published an 
even stronger warning to its crews on the dangers inherent in 
life rings.  Then consider how our own cutter training policy 
had gone a step further several decades earlier, deeming the 
Life Ring as unfit for use as a throwable rescue device 
aboard our own cutters.  They terminated its use because of 
its size and bulk, finding that it was very difficult to throw 
with any accuracy and it didn’t reach very far.  Senior 
personnel in the cutter fleet arrived at their decision to 
terminate the use of this device as a throwable rescue device 
onboard their cutters, based on the life ring's exceptionally 
poor "performance" characteristics.  Folks on the 
operational side used the very same criteria we see defined in 
the regulator's Marine Safety Manual.  So whenever I hear one 
of these bureaucrats state how a life ring conforms with exact 
precision to the regulatory requirements of their beloved, 
"Prescriptive Design" standards while aware they know from 
ample feedback that seasoned mariners and professional 
rescuers, those most experienced with the capabilities and 
limitations of this tool, have long seen the need for a modern 
make over and still they do all in their power to 
obstruct/prevent it from happening.  
 As stated at the outset, while an argument can be made, 
that regulatory officials have been given a greater degree of 
latitude, the fact still remains that even with this latitude, APA 
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rules governing actions taken by regulatory officials do not 
relieve them from adherence to their own internal procedural 
guidelines or from the rules of due process.  
 If this assessment of APA Rules proves correct, then the 
active term which keeps arising all throughout these rules and 
laws is the word "Reasonable" and in the way it is being 
applied it should be seen as being synonymous with another 
word "Constitutional".   
 Although I am not an attorney, the materials I examined 
appear to dispel any idea that regulatory officials have some 
form of authorization to act in the subjective and unlawful 
manner we routinely encountered during this past decade, 
especially when their actions were in such direct conflict 

with their stated mission of "Reducing Loss of Life".  Or, as 
has been the case in some instances, their policy was in direct 
conflict with stated OMB Policy, or in conflict with well 
established rescue and operational protocols and procedures, 
and even in defiance of their own internal rules defining what 
factors must be considered in determining the suitability and 
effectiveness of lifesaving devices for USCG Approval.  And 
lastly, the Marine Safety Directorate failed to apply the 
statutes, rules, and precedents providing guidance on what 
elements are required in order to constitute "lawful" 
regulatory activity and what our "lawful" rights a citizen has 
under the conditions we have been dealing with.   

 

LIFESAVING GEAR NOW REQUIRED ON 
COMMERCIAL BARGES 

 
Well, wasn’t wearing a Work Vest always required!!! 

This Coast Guard regulatory package is an insult to our 
working mariners and to members of Congress 

 
[Docket No. USCG-2012-0919; 79 FR 53621-53631] 
ACTION: Final rule. 
 
“SUMMARY:  The Coast Guard is aligning its regulations with 
the 2010 Coast Guard Authorization Act.  Before 2010, certain 
uninspected commercial vessels including barges and sailing 
vessels fell outside the scope of the statute requiring the Coast 
Guard to regulate lifesaving devices on uninspected vessels.  
Lifesaving devices were required on such uninspected 
commercial vessels only if they carried passengers for hire.   
 The 2010 Act brought all uninspected commercial vessels 
within the scope of the statutory requirement to carry 
lifesaving devices even if they carry no passengers for hire.  
The effect of the 2010 Act was to bring, for the first time, 
uninspected non-passenger commercial barges and sailing 
vessels within the scope of the lifesaving devices requirement. 
The Coast Guard is now requiring the use of wearable 
personal flotation devices for individuals on board those 
vessels, and amending several regulatory tables to reflect that 
requirement.  This rulemaking promotes the Coast Guard's 
marine safety mission.” 
 

NMA Comments Were Ignored 
 

August 6, 2013 
 
Docket Management Facility (M-30) 
U.S. Department of Transportation 
West Building, Ground Floor, Room W12-140 
1200 New Jersey Avenue, SE 
Washington, DC 20590-0001 
 
Dear Sir or Madam, 
 Our Association speaks on issues of concern for the safety, 
health, and welfare on behalf of approximately 126,000 “limited-
tonnage” merchant mariners.  Many of these mariners work on 
the approximately 6,200 towing vessels that move and handle 
most of the 22,478 uninspected barges addressed by this notice of 
proposed rulemaking (NPRM).  We also recognize that many 
other workers service the same barges in land-side occupations 

that are traditionally regulated by OSHA.   
Comment #1: 

 In NMA Report #R-202-C, Rev. 2 [Enclosure #1] our 
Association recognizes that there is a serious inter-agency 
disconnect between the Coast Guard and OSHA in effectively 
regulating uninspected barges.  Since a number of limited-
tonnage mariners have been involved in fatalities from falls 
overboard from uninspected barges and towing vessels (that 
remain uninspected while the rulemaking process slowly 
proceeds toward their eventual inspection within an estimated 
5 to 6 years), we assert that this is the time to reach firm 
interagency agreement on what must be done. 
 Unfortunately, nothing in this NPRM appears to suggest 
any such need for an interagency solution. 
 

Comment #2: 
 The applicable OSHA regulation hinted at on page 43742 
(column 1) is significant and reads as follows. [Emphasis is 
ours!!!] 
 

29 CFR §1926.106  Working over or near water. 
(a) Employees working over or near water, where the danger 
of drowning exists, shall be provided with U.S. Coast Guard-
approved life jacket or buoyant work vests. 
(b) Prior to and after each use, the buoyant work vests or life 
preservers shall be inspected for defects which would alter 
their strength or buoyancy.  Defective units shall not be used. 
(c) Ring buoys with at least 90 feet of line shall be provided 
and readily available for emergency rescue operations.  
Distance between ring buoys shall not exceed 200 feet. 
(d) At least one lifesaving skiff shall be immediately 
available at locations where employees are working over or 
adjacent to water. 

---------------------- 
 Although OSHA recognizes that ring buoys equipped with 
90-foot retrieval lines are necessary to recover a man 
overboard, neither the existing Coast Guard regulation at 46 
CFR §25.25-5 nor the proposed replacement regulation at 46 
CFR §25.25-5(b)(3) mention any requirement for a retrieval 
line on such a “lifebuoy.”  We assert that a retrieval line is an 
essential requirement in rescuing a man overboard.   
 In light of this oversight, we note that small passenger vessels 
at 46 CFR §180.70(c)(3) & 46 CFR §117.70 require 60-foot 
retrieval lines on at least some ring buoys.  The Coast Guard and 
OSHA need to get together and decide how long an effective 
retrieval line should be required if a ring life buoy is required. 
 Since uninspected barges are often “moored” and held 
stationary in water moving around them, the longer a retrieval 
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line is and the quicker it can be deployed are both essential 
factors in reaching a man overboard especially carried away 
by flowing water.  Time and availability of rescue resources 
are critical! 

 
Comment #3: 

 We are in complete agreement with both the OSHA and 
existing industry requirements that comfortable, effective and 
approved Personal Flotation Devices (PFD) be worn by all 
personnel on uninspected barges.  It is an OSHA regulatory 
requirement and a common industry practice to wear a PFD 
on a barge. 
 It is clear that whenever only one 
person is on a barge (or group of barges 
tied together) that a (p. 42743) “lifebuoy 
would provide protection redundant to the 
PFD, and in most cases, there would be 
no one available to deploy it.”  However, 
the situation changes when two or more 
persons are on any given barge or 
assembly of barges and where someone 
is available to deploy the lifebuoy. 
 

Comment #4: 
 While the lifebuoy approved at 46 CFR §160.050 or 46 
CFR §160.150 is cited in proposed 46 CFR §25.25-5(b)(3), 
our Association asserts that a Personal RetrieverTM with a 
100-foot lifeline and also approved under 46 CFR 
§160.150/169/0 [Enclosure #2] is far superior to a traditional 
ring life buoy and, in terms of being an effective rescue tool, 
should be “in a class by itself.”   
 When assigned to work on a barge in fleet-work or on a 
long-haul tow, it is often difficult and time consuming to 
move all of the rigging and other equipment (e.g., running 
lights, pumps, hoses, ratchets, cheaters, sledge hammers, pike 
poles, etc.) on to the barge.  Whereas a heavy “approved” 24” 
ring life buoy with a loose 60-ft length of soft line would be a 
nuisance to handle and would take precious seconds to coil 
(and possibly untangle) and might only, when assembled and 
launched, become a next-to-useless “data marker” floating 
independently in the water in the vicinity of the man 
overboard.  On the other hand, the Personal RetrieverTM is an 
active rescue and retrieval tool as accurately described in its 
submitted approval literature.  Although it is approved in the 
same general category as a “Unicellular Plastic Life Ring 
Buoy,” it should be recognized as far more than that and 
especially useful on uninspected barges. 
 

Comment #5: 
 While the “Proposed Alternative” costs nothing, it also 
does nothing to improve the safety of barge workers and 
mariners who work on uninspected barges.  It is a slap in the 
face to Congress that mandated improvements to protect 
workers and our mariners who work on uninspected barges.  
The “proposed alternative” is nothing more than “business as 
usual.”  Our mariners and other barge workers deserve much 
more after their working conditions finally gained the 
attention of Congress.  Coast Guard regulators need to 
understand that NMA Report #R-202-C, Rev.2 [Enclosure 
#1] was widely distributed to Members of Congress.  It is up 
to Executive Branch agencies like the USCG and OSHA to 
harmonize their regulations. 
 

[NMA Comment:  We believe the Final Rule published on 
September 10, 2014 costs nothing, but it also does nothing to 
improve the safety of barge workers and mariners who work 
on uninspected barges.  It is a slap in the face to Congress 
that mandated improvements to protect workers and an 
insult to our mariners who work on uninspected barges.] 
 

Comment #6: 
 We assert that there should be a third Alternative in this 
NPRM dealing with every towing vessel that puts 
crewmembers aboard any uninspected barge as follows: 

 Alternative 3 – Require (by regulation) 
that every person moving onto a barge wear 
an approved PFD.  Require that every 
towing vessel carry at least one Personal 
RetrieverTM and that this device be carried 
aboard a barge whenever two or more 
persons are on that barge.  When only one 
person is on the barge, the Personal 
RetrieverTM would be positioned near the 
access point to the barge for easy access. 

 While we applaud the work of the American Waterways 
Operators cited on p. 42742, col. 2, we must point out that not 
all towing companies are members of the AWO and may not 
have the high standards that AWO members aspire to.  This is 
why we assert that a regulation similar to 29 CFR 
§1926.106(a) that “Employees working over or near water, 
where the danger of drowning exists, shall be provided with 
U.S. Coast Guard-approved life jacket or buoyant work vests” 
… “and shall wear them before going on any barge. 
 

Comment #7: 
 OSHA recognizes that a lifesaving skiff is a requirement.  
We assert that many towing vessels carry a “skiff.”  However, 
a skiff’s value as a useful lifesaving skiff will need to be 
determined by the regulatory team currently working on 
towing vessel inspection regulations. 
 
[NMA Comment: We believe the following recommendations 
our Association made to that rulemaking are valid for 
consideration here.] 
 
¢ 62. RETRIEVING A MAN OVERBOARD 
 [Applicable Statutes: 46 U.S. Code §3306; 3307.] 
[Comparable regulations: 46 CFR §133.135, Rescue Boats 
(and rescue platforms).  46 CFR §133.140.  46 CFR §180.210.  
46 CFR §31.36 and go to 46 CFR Table 199.10(a) that already 
applies to inspected tank barges.] 
 Situation:  The most common type of fatality in the towing 
industry is a fall overboard from either a barge or a towboat. 
 The AWO/USCG Quality Action Team (QAT) Report on 
Deck Crew Safety in the Inland Towing Industry dated Dec. 
30, 1996 states in part:  “The study found that during the ten-
year period, 1985-1994, the inland towing industry 
experienced an average annualized fatality rate of 68 deaths 
per 100,000 employees, with vessel employees classified as 
deck crew incurring the highest fatality rate.  The study further 
found that nearly 71% of all inland sector fatalities resulted 
from falls overboard; that these falls occurred from both 
barges and towing vessels in roughly equal numbers; and that 
significantly higher fatality rates were found in the younger, 
less experienced population of workers.” 
 The QAT report included several appendices including 
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Appendix E: Best Practices.  While there was an emphasis on 
crewmembers wearing “safety apparel” such as work vests, 
 Falls from towing vessels.  Many towing vessels present 
difficult physical obstacles to retrieving a person overboard from 
the water.  Time is of the essence especially when cold water is 
involved.  Physical obstacles include but are not limited to: 
• high bulwarks and fenders hanging on the side of the towing 

vessel. 
• the lack of a requirement for a suitable boarding ladder or 

“rescue platform“ comparable to those used on offshore 
supply vessels. 

• no requirements for a suitable rescue boat. (See Items #10 & 
#77). 

• the limited number of crewmembers available or physically 
fit to haul a man back over the gunwale, especially on 
smaller two-man boats. 

• the weight of the person who fell overboard 
• the inability to easily maneuver the boat restricted by its tow 

or to launch a small rescue boat quickly. 
• ring life buoys can only be thrown a relatively short distance 

and that need to be replaced by handier retrieval devices like 
the “Personal Retriever” invented by a former USCG 
Master Chief Boatswains Mate. 

 To overcome many of these obstacles, a suitable mechanical 
means of recovery may need to be installed on certain towing 
vessels to assist with retrieval of a man overboard.  “Jacob’s 
Cradle” and “Life Sling” are two such devices assisted by block 
and tackle that are available commercially. 
 Falls from uninspected barges.  Installing throwable 
lifesaving devices on barges never appeared on the 
USCG/AWO quality action team report. 
 Unmanned cargo barges come in various sizes.  However, 
the Coast Guard is not required to inspect most dry cargo and 
deck barges numbering in the thousands. 
 As uninspected vessels, these barges are supposed to be 
“regulated” by OSHA but seldom if ever are inspected.  

However, OSHA’s existing regulations do not result in any 
meaningful oversight that protects our mariners against 
workplace hazards on these barges. 
 If an accident occurs, it may be reportable to OSHA.  Even a 
civil penalty for workplace hazards brings little comfort to a 
mariner or his loved ones after a serious or fatal accident occurs. 
 By and large, the industry’s treatment of its injured 
mariners is often deplorable. 
 There is currently no regulatory requirement for barge 
owners to maintain lifesaving equipment on an unmanned 
barge.  In light of the fact that towing vessel crewmembers 
work on these barges, make and break tows, handle lines, 
pump and clear decks of debris.  One such device [e.g., a 
Personal RetrieverTM] should be available and ready for use at 
all times to retrieve a man overboard and the availability and 
condition of each device should be checked regularly. 
 The most common size barge is 195 feet long by 35 feet 
wide.  If a man falls overboard from a tow, the nearest 
throwable lifesaving device may be on the towboat itself and 
may be more than 200 feet away. 
 Action:  Carrying suitable approved devices of this nature 
should be required as part of every towing vessel and 
unmanned barge’s lifesaving equipment, especially in light of 
the number of falls overboard.  The “approval process” may 
need adjustment so that the Coast Guard can bring innovative 
devices aboard commercial vessels to enhance the safety of 
our mariners. 
 Captain Larry Brudnicki (USCG, Retired) brought a 
number of these devices to the attention of the Coast Guard, 
TSAC, AWO and Members of Congress.¢ 
 
[NMA Comment:  The Coast Guard clearly missed the 
mark on this regulatory project.  We recommend that they 
withdraw this Final Rule and completely rework this 
project.  We find it is insulting to mariners and a 
meaningless waste of resources.] 

 

NMA PETITION ON VESSEL MANNING, FATIGUE & 
HOURS OF SERVICE DENIED 

 
The Petition 

 
May 19, 2014 

Executive Secretary, 
Marine Safety & Security Council 
U.S. Coast Guard Headquarters  
2703 Martin Luther King, Jr. Ave, SE - Stop 7213 
Washington, DC 20593-7213 
 
NMA File #GCM-211 
 
Subject:  Petition for Rulemaking on Vessel Manning, 
Fatigue, and Hours of Service for Mariners Serving on 
Limited Tonnage Vessels. 
 
Dear Sir or Madam, 
 Our Association acts on behalf of approximately 126,000 
credentialed merchant mariners (and many additional 
individuals without credentials) who serve on vessels of 
limited tonnage in various sectors of the maritime industry on 
issues of health, safety, welfare and related issues.  

Specifically, this count includes both officers and ratings on 
approximately 6,200 towing vessels, 1,200 offshore supply 
vessels, and 6,500 small passenger vessels. 
 Our Association followed the closely related issues of 1) 
adequate vessel manning, 2) hours of service, and 3) fatigue as 
they applied to limited-tonnage commercial vessels since our 
founding in April 1999.  Many mariners we work with are 
especially concerned with these issues that affect them daily.  
For this reason, our Association sought the passage of §415 of 
the Coast Guard and Maritime Transportation Act of 2004 that 
directed the Coast Guard to bring 6,200 towing vessels 
manned by our mariners under inspection regulations.   
 Our Association reported on widespread abuse of our 
mariners since our founding in April 1999.  When Coast 
Guard officials ignored us, we reported abuses directly to 
Congress.  Congress considered these abuses by requiring the 
inspection of towing vessels along with improving vessel-
manning requirements.  For this, we are particularly indebted 
to the late Representative James Oberstar for his 
understanding of the issues presented to him. 
 Congress moved beyond inspection in §607 of the Coast 
Guard and Maritime Transportation Act of 2010 to broaden 
Official Logbook requirements to include all inspected vessels 
(including towing vessels) and tighten the requirements to 
capture rampant hours-of-service violations.  We understand that 
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the Coast Guard is working on making this statutory provision an 
effective and enforceable reality.  Unfortunately, our experience 
shows that the Coast Guard often is reluctant to investigate work-
hour and watchstanding abuses except following a major accident 
– such as the recently published report on the 2013 Kulluk towing 
accident in Alaska.  Perhaps, as DHS Report OIG-13-92 
suggests, the Coast Guard simply does not have the resources to 
adequately investigate further. 
 From the beginning, we understood that towing vessel 
inspection and vessel manning would be part of the same 
regulatory package.  However, we would later learn that the 
Coast Guard intended to deal with each issue separately.  We 
continue to watch the inspection rulemaking as it passes 
through the “approval” process.  As we do so, we believe it is 
appropriate for our Association to assert that manning receive 
the same formal consideration as a full-fledged rulemaking 
issue and provide an opportunity for full public comments.   
 We understand that vessel manning is now under 
consideration at Headquarters.  While there is considerable 
activity “behind the scenes,” we seek to bring greater attention 
to a variety of closely related problems reported by mariners 
who serve on limited tonnage vessels that still need to be 
addressed.  We present these problems in three enclosures. 
 We would like to believe the Coast Guard plans a 
transparent process to examine not only the manning issues 
for towing vessels but also to fully review comparable 
regulations for mariners working on other limited-tonnage 
vessels.  However, at this point, we are alarmed that we do not 
see a transparent process developing; instead we see special 
interests moving both policy and regulation.  We will not 
standby in silence and watch this happen; we hereby submit a 
formal petition to engage the rulemaking process on vessel 
manning and related issues to give a voice to all mariners. 
 In our three enclosures, we offer a broad view of the issues 
that Coast Guard officials refused to consider when we first 
presented them in NMA Report #R-201 in 2000-03 [Enclosure 
#1].  This report was developed in close partnership with officials 
of four national maritime labor unions coordinated by the AFL-
CIO.  First drafted in May 2000, it was totally ignored by the 
Eighth District Commander who continued to ignore it after his 
promotion to Chief of Merchant Marine Safety at Headquarters.  
Our Association carried this report to the floor of a meeting of the 
National Offshore Safety Advisory Committee at Coast Guard 
Headquarters to no avail and remained deeply disappointed in the 
leadership of the Marine Safety Directorate for years to come. 
 The issues we cited in 2000 never received even a token 
investigation, and in March 2012 (after several intermediate 
reports) we submitted NMA Report #R-370, Rev. 4 
[Enclosure #2] to Congress.  In this report, inter alia, we 
noted that “Research conducted by Coast Guard Headquarters 
legal staff revealed that the Coast Guard lacks the requisite 
statutory authority to generate regulations addressing work-
hours for unlicensed mariners working aboard uninspected 
towing vessels.”  Years ago, we asked the Marine Safety 
Directorate to initiate a Legislative Change Proposal (LCP) 
to address this glaring discrepancy in work-hour requirements 
between “officers” (e.g., 12-hours/day) and “ratings” (e.g., 
unlimited work hours).  We respectfully renew our request 
for the Coast Guard to initiate a LCP to Congress with the aim 
to end existing discrimination against ratings by equalizing the 
hours of work (or rest) between all officers and ratings.  
Continued toleration of the AWO’s 15-hour workday should 
be unacceptable to regulatory authorities. 

 In 2013, Coast Guard officials tasked the Towing Safety 
Advisory Committee (TSAC) in Task #13-02 to assist in 
developing a towing vessel manning policy.  While the 
advisory committee process is “open to the public” for those 
fortunate enough to attend each session,(1) our Association 
submitted pertinent comments after distributing the final 
TSAC report on manning.  We posted the comments collected 
from our mariners in NMA Report #R-276-K, Rev. 4 
[Enclosure #3] to Docket #USCG-2013-0605 that was 
opened for the TSAC meeting.  Unfortunately, we have no 
evidence that our comments to the Docket ever went beyond 
the docket folder or were considered either by TSAC 
members or Coast Guard officials.  They were not posted on 
the TSAC web site.  Consequently, we offer these comments 
for your consideration at this time.  [(1)Unfortunately, our 
limited travel budget did not allow us to travel to a TSAC 
meetings in Washington and Chicago.] 
 Part of our Association’s initial training under the 
guidance of our sponsors in the Labor movement was to 
understand the role of Advisory Committees such as TSAC, 
MERPAC and NOSAC and to contribute our mariners’ insight 
to those committees.  During the past 15 years, four of our 
Association’s leaders served as members of these advisory 
committees.  Other mariners attended and participated in 
many committee meetings at their own expense.  We believe 
the Advisory Committee process would be improved if 
members of the public were afforded the opportunity to post 
pertinent comments on items under consideration by all 
advisory committees on Coast Guard-sponsored websites.   
 We also note, in regard to manning, that USCG Policy Letter 
CVC 12-05 deals with hours-of-work issues for some mariners 
but ignores other mariners.  Our Association asserts that all 
mariners, officers and ratings, in domestic and international 
service are human beings and should be treated equally as regards 
hours of work and rest.  
 The time has come to address vessel manning, hours of 
service, and fatigue issues.  These issues have many facets and 
will not disappear by wishing them away.  We hope the new 
Commandant will be as anxious as we are to deal with these 
issues.  The enclosed reports reflect much time and effort in 
gathering information from working mariners. 

Very truly yours,. 
Richard A. Block  

Secretary 
National Mariners Association 

Encl: 1) NMA Report #R-201 
2) NMA Report # R-370, Rev. 4 
3) NMA Report #R-276-K, Rev. 4 
 

NMA Petition Denied 
August 27, 2014 

RE: Petition for Rulemaking on Vessel Manning, Fatigue 
and Hours of Service for Mariners serving on Limited 
Tonnage Vessels. 
 
Dear Mr. Block: 
 This letter provides a response to your May 19, 2014 
petition to initiate a rulemaking to address vessel manning, 
fatigue, and hours of service for mariners serving on limited 
tonnage vessels.  For the reasons explained below, the 
Coast Guard does not intend to initiate a rulemaking 
based upon your petition. 
 On December 24, 2013, the Coast Guard published a 
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final rule entitled, "Implementation  of the Amendments to 
the International Convention on Standards of Training, 
Certification and Watchkeeping for Seafarers (STCW), 
1978, and Changes to National Endorsements" (see 78 FR 
77796), which implemented the International Maritime 
Organization (IMO) International Convention on Standards 
of Training, Certification and Watchkeeping for Seafarers 
(STCW Convention), 1978, as amended, as well as the 
STCW Code.  The regulations promulgated by this final 
rule contain requirements pertaining to manning and fatigue 
through hours of rest and work and are applicable to 
seafarers serving on seagoing ships operating outside the 
boundary line (including vessels of limited tonnage-OSVs, 
small passenger vessels, and towing vessels).  These 
requirements can be found in 46 CFR §15.1111. 
 In addition, on August 11, 2011, the Coast Guard 
published a Notice of Proposed Rulemaking (NPRM) 
entitled, "Inspection of Towing Vessels" (see 76 FR 49976).  
In this NPRM, the Coast Guard proposed regulations 
governing the inspection, standards, and safety management 
systems for towing vessels.  The Coast Guard sought public 
comment on eighteen (18) questions regarding possible 
hours of service and crew endurance management program 
standards and requirements aboard towing vessels.  The 
comment period closed on December 9, 2011.  The Coast 
Guard is currently considering the comments it received 
during the comment period. 
 Taking the above information into account, the Coast 
Guard believes that the issue is being adequately addressed 
and therefore does not intend to initiate an additional 
rulemaking to address vessel manning, fatigue, and hours of 
service for mariners serving on limited tonnage vessels. 
 Separately, you have renewed a request that the Coast 
Guard initiate a legislative change proposal (LCP) to address 
work-hours for unlicensed mariners working aboard 
uninspected towing vessels.  Broadly speaking, Executive 
Branch departments and agencies do not, as a matter of 
practice, entertain such requests from private citizens or 
entities that represent or purport to represent special interests.  
By tradition, such requests are to be pursued through Congress 
directly.  That said, Congress has authorized the Secretary of 
Homeland Security to prescribe, by regulation, requirements 
for maximum hours of service of individuals engaged on 
certain towing vessels.  See 46 U.S.C. §8904(c).  To date, 
Congress has elected not to legislate further in this area. 
 Your petition has been assigned docket number USCG-
2014-0442 and placed within the Federal Docket Management 
System.  You may review your petition and any other related 
documents on the internet at http://www.regulations.gov. 
If you have any questions, please contact Mr. Gerald 
Miante of my staff at (202) 372-1407. 
 

Sincerely, 
R.E. Bailey 

Captain, U.S. Coast Guard 
Chief, Office of Operating and Environmental Standards 

(Copy:  CG-0943; CG-CVC; CG-ENG) 

What’s Remains After Our Rulemaking Petition 
Was Denied? 

 With continued reports of violations of the 12-hour 
workday, our Association again brought this matter to the 
attention of the Commandant.  Although this has been on the 

top of our agenda since our “Yellow Book” report in May 
2000, our limited-tonnage mariners still lack the “clout” in 
Washington to budge the Coast Guard. 
 However, this time our complaint remains part of an open 
Coast Guard “Docket” which, in effect, means that our 
complaint is available for members of the public (including 
Members of Congress when directed to the spot) to view as 
part of Docket #USCG-2014-0442 at the website 
www.regulations.gov.  That’s not much since the Coast Guard 
told us that they do not intend to initiate a rulemaking based 
upon our petition. 
 In their letter, the Coast Guard says that “The regulations 
promulgated by this final rule contain requirements pertaining to 
manning and fatigue through hours of rest and work and are 
applicable to seafarers serving on seagoing ships operating 
outside the boundary line (including vessels of limited tonnage, 
OSVs, small passenger vessels, and towing vessels).  These 
regulations can be found in 46 CFR §15.1111.”  The rub is that 
these rules do not apply on inland waters – but here they are: 
 
46 CFR §15.1111  Work hours and rest periods. 
(a) Every person assigned duty as officer in charge of a 
navigational or engineering watch, or duty as ratings 
forming part of a navigational or engineering watch, or 
designated safety, prevention of pollution, and security 
duties onboard any vessel that operates beyond the boundary 
line, as described in part 7 of this chapter, must receive— 
 (1) A minimum of 10 hours of rest in any 24-hour period; 
and 
 (2) 77 hours of rest in any 7-day period. 
 
[NMA Comment: This would beat an 84-hour work week 
if it were ever enforced.] 
 
 (b) The hours of rest required under paragraph (a) of this 
section may be divided into no more than two periods in any 
24-hour period, one of which must be at least 6 hours in 
length, and the interval between consecutive periods of rest 
must not exceed 14 hours. 
 (c) The requirements of paragraph (a) and (b) of this 
section need not be maintained in the case of an emergency or 
drill or in other overriding operational conditions. 
 (d) The minimum period of rest required under paragraph 
(a) of this section may not be devoted to watchkeeping or 
other  duties. 
 (e) Watchkeeping personnel remain subject to the work-
hour limits in 46 U.S.C. 8104 and to the conditions under 
which crewmembers may be required to work. 
 (f) The Master must post watch schedules where they are 
easily accessible.  They must cover each affected person under 
paragraph (a) of this section, and must take into account the 
rest requirements of this section as well as port rotations and 
changes in the vessel's itinerary. 
 (g) Records of daily hours of rest must be maintained 
onboard the vessel.  Each affected person under paragraph (a) 
of this section must receive a copy of the records pertaining 
to them, which will be endorsed by the master or by a person 
authorized by the master and by the seafarer. 

[NMA Comment:  This will depend upon the new Logbook 
requirements called for by Congress in 2010.  Where are 
they, and will they be enforced?] 
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 (h) For every seafarer on call, such as when a machinery 
space is unattended, the seafarer must have an adequate 
compensatory rest period if the normal period of rest is 
disturbed by call-outs to work. 
 (i) The master of the vessel may suspend the schedule of 
hours of rest and require a seafarer to perform any hours of work 
necessary for the immediate safety of the ship, persons onboard, 
or cargo, or for the purpose of giving assistance to other ships or 
persons in distress at sea.  As soon as practicable after the 
situation has been restored, the master must ensure that any 
seafarer who has performed work in a scheduled rest period is 
provided with an adequate period of rest. 
 (j) In exceptional circumstances, the master may authorize 
exceptions from the hours of rest required under paragraph (a) 
and (b) of this section provided that: 
 (1) The hours of rest provided for in paragraph (a)(1) of this 
section may be divided into no more than three periods, one of 
which must be at least 6 hours in length, and neither of the other 
two periods are permitted to be less than one hour in length. 
 (i) Exceptions to paragraph (a)(1) of this section must not 

extend beyond two 24-hour periods in any 7-day period; and, 
 (ii) The intervals between consecutive periods of rest must 
not exceed 14 hours. 
 (2) Exceptions to paragraphs (a)(2) and (b) of this section 
must not be less than 70 hours of rest in any 7-day period. 
 (3) Exceptions to paragraph (a)(2) of this section are not 
allowed for more than two consecutive weeks, and the 
intervals between two periods of exceptions to paragraph 
(a)(2) must not be less than twice the duration of the longer 
exception. 
  
[NMA Comment:  As usual the only “enforcement” 
follows an accident.  There appears to be no promise of 
enforcement in the vessel inspection process.] 
 
[NMA Comment:  We will renew our petition and carry it 
to Congress again if the new towing vessel inspection 
regulations fail to provide satisfactory relief for deckhands 
and engine room personnel that are expected to work 
more than 12 hours per day.] 

 

RIVER BARGES WON’T BE 
MAKING VOYAGES IN THE GULF 

(Docket #USCG-2011-0925; Our File GCM-318) 
 

 On Oct. 15, 2012, the National Mariners Association 
commented upon a petition for rulemaking submitted by the 
Parker Towing Company, Inc., a western rivers towing company.  
The towing company sought to obtain a load line exemption to 
operate “river barges” on a route that crossed exposed waters of 
the Gulf of Mexico – part of which lies outside the Boundary 
Line (i.e., beyond 12 miles from the nearest land along the north 
and west coast of the Gulf of Mexico.) 
 Our comments contained in NMA Report #R-202-D that 
cited an earlier NMA Report(1)  that exposed the regulatory 
problems previously reported by our limited-tonnage mariners 
including dangerous workplace issues encountered on dry 
cargo barges in service on western rivers and inland waters, 
and the lack of concern shown by both the Coast Guard and 
OSHA in confronting and resolving those problems.  This 
situation remains unresolved today with over 17,000 inland dry 
cargo barges essentially unregulated and potentially unsafe 
workplaces as the backbone of the inland towing industry.  
[(1)NMA Report #R-202-C, Rev. 2 OSHA Regulates Uninspected 
Dry Cargo and Work Barge Safety.  18p.] 
 Our concern was primarily with the safety and welfare of the 
crewmembers that would be expected to handle the loaded river 
barges while they were out at sea in exposed waters.  Considering 
the mileage as well as the length of the few available port entry 

channels along this portion of the coast, these barges would be at 
sea in excess of 24 hours.  Although the barges along this 
proposed route were shown as “unmanned” barges, the use of this 
term is pure fiction.  If approved, this rulemaking would have 
seen our limited-tonnage mariners manning the assigned towing 
vessel forced to board the tow, maintain the couplings and/or 
towing hawser, and go through exposed manholes aboard any 
damaged or leaking barges, operate a heavy gasoline or diesel 
pumps on deck en-route if something did go wrong.  Much could 
go wrong on such an exposed route on barges that never had 
undergone an inspection, and our mariners would pay a heavy 
price. 
 We then transposed these problems onto the not-so-
tranquil waters of the proposed routes for long distances 
crossing the Gulf of Mexico which most likely eventually 
would be extended to reach between Mobile, AL and Tampa, 
FL.  We were concerned about the dangers and potential 
consequences that our mariners working on towing vessels 
handling “unmanned” river barges would face on this route 
while traversing exposed waters without harbors of safe 
refuge within easy reach in bad weather.  We were pleased to 
see that our position was reflected by others including labor 
unions who found this was an astoundingly atrocious idea. 
 On August 27, 2014 the Coast Guard denied the petition by 
Parker Towing Company and required that towing beyond the 
boundary line on this offshore route between Apalachicola and 
Tampa, Florida, be limited to safer barges with load lines that had 
undergone the minimum of a Coast Guard load line inspection to 
at least ascertain that each individual barge was seaworthy. 

 

NMA SEEKS IMPROVED LIFESAVING GEAR 
REQUIREMENTS 

 
 Improved safety for our mariners was our Association’s 
goal of adding a ninth item in our formal request to the Coast 
Guard to provide for improved Safety, Health and Welfare for 
our mariners in Docket #USCG-2014-0014.  This docket 
already was open and awaiting public comments. 
 Our Association originally petitioned the Coast Guard for 
rulemaking on 8 items concerning Workplace Safety & Health 

issues published in this docket and numbered as USCG-2014-
0014-0001.   
 In the same context and spirit, in this letter we added a 
ninth item where we seek to convince the Coast Guard to 
streamline and modernize its lifesaving equipment approval 
process to encourage rather than discourage innovative 
devices that will improve our mariners’ workplace safety. 
 As an example, our Association believes that innovative 
personal flotation devices are the key to rapidly recovering 
and saving the lives of our limited tonnage mariners who are 
unfortunate enough to fall overboard while at work.  Towing 
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work is especially dangerous as few of over 17,000 
uninspected barges and 6,200 towing vessels have protective 
railings to serve crewmembers as common on passenger 
vessels. 
 While the scope of this request appears limited in its 
extent, it is immediately apparent to us that the existing 
equipment known as the “Personal Retriever” (and its 
proposed variants) are basic pieces of lifesaving equipment 
that can be easily utilized by any trained mariner or first 
responder to save the life of any member of the public 
anywhere in the world.  The Coast Guard currently requires 
drills and training on of all credentialed mariners serving on 
inspected vessels and 6200 towing vessels that will become 
inspected vessels. 

--------------------------------------------- 
 On March 21, 2009 our Association submitted to Congress 
NMA Report #R-354, Revision 4 titled An Appeal to the 
111th. Congress on Lifesaving Issues that Affect Our Limited 
Tonnage Mariners (41p.).  [Enclosure #1]  This report, 
published in 2009, demonstrated our Association’s continuing 
commitment to resolving lifesaving issues that affect our 
merchant mariner base of 126,000 and is available to the 
public for their immediate consideration in this docket and on 
our website listed in the letterhead.   

In this report, our Association appealed to the 111th. 
Congress to require that future “survival craft” be so 
constructed as to keep survivors out of the water.  This would 
eliminate “life floats” that require survivors to hold onto a 
short grab-line while their bodies are immersed in the water.  
Hypothermia occurs 25 times much faster in water than in air 
of the same temperature. 

The NTSB first recommended this change in 1985 
following the PILGRIM BELLE accident but the 
recommendation was ignored by the Coast Guard for 25 years.  
Our Association brought up the matter with a former Chief of 
Marine Safety who appeared more concerned about the 
expense to the boat owners than to the human beings who 
risked hypothermia and drowning while awaiting rescue 
holding on to a life float’s grab-line in the water.  We consider 
the Admiral’s decision as one of the most ill-advised “Marine 
Safety” decisions of the past quarter century that denigrated 
the lives of working mariners. 
 The wording of the new law was a victory not only for our 
mariners but also for passengers on smaller vessels that still 
are equipped with life-floats although its full enforcement on 
all inspected vessels is still to come and the Passenger Vessel 
Association is fighting it tooth and nail.  
 
 The statute stated: 

46 USC § 3104. Survival craft 
(a) Except as provided in subsection (b), the Secretary may 

not approve a survival craft as a safety device for 
purposes of this part, unless the craft ensures that no 
part of an individual is immersed in water. 

(b) The Secretary may authorize a survival craft that does 
not provide protection described in subsection (a) to 
remain in service until not later than Jan. 1, 2015, if –  

(1) it was approved by the Secretary before Jan. 1, 2010; and 
(2) it is in serviceable condition. 

------------------------------------------- 
 Our Association wants to reflect the deepest appreciation 
of our mariners for members of the U.S. Coast Guard who put 
their lives on the line every day in search, rescue, and 

recovery operations.  We are particularly appreciative when 
former members of the Coast Guard with lifesaving 
experience share their experience with us.  We are proud of 
Paul Driscoll, (USCG, BMCM, Ret’d) who joined our 
Association’s Board of Directors a number of years ago and 
CAPT Larry Brudnicki (USCG, Ret’d) who has been willing 
and able to share their experiences with our mariners.  The 
following excerpt is taken from NMA Report #R-354, Rev. 4, 
pgs 20-22 as edited for inclusion in the Docket. 
 

Lifesaving Issues 
 “A number of important issues involve lifesaving 
equipment, gear and policies that directly affect our lower-
level mariners who serve on all types of small commercial 
vessels. 
 “While Coast Guard Headquarters personnel may be the 
final authority in “approving” lifesaving gear, it is experienced 
active duty and retired Coastguardsmen who perform the 
hands-on search and rescue work day after day that really 
understand what works and what doesn’t work. 
 “Captain Larry Brudnicki (USCG, Retired) spoke at the 
Towing Safety Advisory Committee meeting at Coast Guard 
Headquarters in Washington on Sept. 29, 2004.  Captain 
Brudnicki, who spent much his Coast Guard career in search 
and rescue work, is well known to the public as the 
Commanding Officer of the Coast Guard Cutter TAMAROA 
in “The Perfect Storm.” 
 “In his presentation, Captain Brudnicki spoke of the need 
for performance-based lifesaving regulations rather than the 
rigid, prescriptive type regulations of the past.  He also gained 
the attention of the audience by urging the Coast Guard to 
adopt many innovative common-sense technologies that are 
on the market to improve every commercial mariner’s chances 
of survival at sea. 
 “We believe it is unfortunate that some true SAR 
professionals as well as individual inventors encounter 
administrative problems when they try to introduce new and 
innovative ideas to the Coast Guard’s entrenched Washington 
bureaucracy.  It is the same stone wall that our Association 
faces when it argues on behalf of working mariners. 
 “One item in particular has the potential for putting 
flotation in the hands of a man overboard in an accurate and 
timely manner.  The “Personal Retriever” provides immediate 
lifesaving flotation for a person in the water and provides the 
means for pulling him to a safe rescue platform. 
 “Paul Driscoll, USCG, Ret., President of Life-Safer, Inc. 
enlisted in the Coast Guard in 1967, specialized in Search and 
Rescue (SAR) throughout his career and retired with the rank of 
Master Chief.  His invention, the “Personal Retriever” solves 
several key problems involved in retrieving a man overboard. 
 “His invention is the product of a seagoing mariner whose 
career gave him the opportunity to rescue many people from 
the water.  He is, first and foremost, a practical mariner as 
were his father and grandfather – as is his son today.  Before 
entering the service, he was a commercial fisherman and 
shipyard worker in New England.  He has experienced all the 
problems involved in conducting search and rescue missions 
first hand from hands-on experience.  He is a true SAR 
professional with friends and acquaintances in that part of the 
Coast Guard that every merchant mariner deeply respects. 
 “Paul demonstrated his “Personal Retriever” lifesaving 
device to crews on Coast Guard cutters and Navy ships and 
other lifesaving services and professionals which proved to 
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their satisfaction that the device was far superior to the ring 
life buoys used on commercial vessels and the heaving lines in 
current use.  As a result, many cutters and patrol boats 
purchased this device from their own unit funds to improve 
their SAR mission performance. 
 “While convincing the crews on Coast Guard cutters and 
patrol boats was a “slam-dunk,” convincing the Coast 
Guard bureaucracy in Washington, who seldom 
communicate with our working mariners, of its value was an 
entirely different matter. 
 “Paul posed a simple question: “Why hasn’t the Coast 
Guard relied upon the same ring life buoys on its own cutters 
and patrol boats for the past 20 years that it requires to be 
carried on every inspected commercial and most recreational 
vessels?”  Since a picture is worth a thousand words, he 
produced a convincing video showing a rescue from a frozen 
river in Massachusetts and moves on to a comparison of the 
“Personal Retriever” and the ring life buoys and heaving lines 
it replaces as demonstrated from the deck of an active Coast 
Guard cutter. 
 “At the end of his career in the Coast Guard, Paul offered 
to donate rights to his patented invention to the Coast Guard 
because he believed it had a real potential to save lives and 
help his fellow Coastguardsmen perform their SAR mission.  
The bureaucracy faced a dilemma – a person from outside the 
Beltway with a radical new idea.  In reality, Paul is a true 
Coastguardsman through and 
through whether in or out of 
uniform. 
 “The defensive bureaucrats 
placed insurmountable hurdles 
before him.  Our Association faces 
the same types of obstruction in 
trying to work with the Coast Guard on many issues and 
understands.  Finally, Paul determined to go into business so 
he could effectively produce and market his invention to 
professional mariners as well as to the Coast Guard boat crews 
he knew so well.(1)  In his business endeavors, Paul 
encountered other talented innovators that ran into exactly the 
same barriers he encountered.  [(1)Life-Safer, Inc.  San Diego, 
CA 92106]] 
 “The “Personal Retriever” does more than take the place 
of a ring life buoy because it has a “reach” of up to 100 feet.  
So that our mariners could compare apples to apples, our 
Association measured how far we could throw a standard ring 
life buoy in comparison to the “Personal Retriever” – 
unencumbered with a heavy waterlight.  We ask, “Would you 
ever throw the equivalent of a brick to a drowning man?”  We 
tried both the ring buoy and the Personal Retriever on the 
lawn and in the water.  Even more important than the 
throwing distance alone, we compared the accuracy with 
which we could reach a target like a person in the water 25, 50 
or 75 feet away.  Like anything, practice makes perfect and 
some practice is necessary – at least 10 to 15 minutes of it. 
 “During our live instruction, our instructor, a retired Coast 
Guard officer from Houston who had come up through the 
ranks, reminded us that there was a drowning person on the 
other end of the line and that the accurate and rapid 

deployment of the device is of the essence. 
 “The “Personal Retriever” bridges the gap between a 
person in the water and his rescuer on the dock, on the bank, 
in a boat or on a ship.  It puts enough flotation within reach 
for a person to keep his head above water and a line to pull 
him to safety.  For example, if a passenger falls from a ferry, 
or a crewmember falls off a barge, OSV, fishing boat etc, 
these vessels are usually maneuverable and can pull up close 
enough to the person to get him a line quickly.  As a result, 
our Association recommends this device to our mariners. 
 “Bringing a soaked and potentially helpless “man 
overboard” aboard your vessel is a related problem that still 
needs serious attention.”¢ 

 
Headquarter’s Attitude Toward 

“Marine Safety” Issues for Mariners Must Change 
 As Secretary of our Association, I am aware through many 
conversations that Paul Driscoll, who as President of Life 
Safer, Inc., is also an inventor of the Personal Retriever 
(mentioned above) that has tremendous lifesaving potential.  
He linked together a group of former Coast Guard lifesavers 
outside our Association to invent and manufacture basic 
lifesaving gear with tremendous potential for use on every 
single limited-tonnage inspected vessel (which is our 
Association’s area of concern). 
 To this point, our Association has not been involved with 

Life-Safer, Inc. other than to 
repeatedly recommend and support 
the Personal Retriever manufactured 
product.  However, when we 
learned recently that the 
manufacture of the Personal 
Retriever had been temporarily 

suspended, we strongly believed that our mariners would be 
deprived of an innovative product essential to improve their 
chances of safety and survival in the water.  Loss of life of 
commercial mariners is one of the key issues evaluated each 
year by the DHS Inspector General and is an issue of safety, 
health and welfare.   
 While we have been aware of this problem for many years, 
the time has come to bring these issues to the attention of the 
public and limit them to members of our Association.  We 
brought this issue to the attention of the Commandant of the 
Coast Guard, the DHS Inspector General, as well as the 
National Transportation Safety Board who may be encouraged 
to take action on behalf of our mariners and other members of 
the public. 
 In submitting our request to consider mariner workplace 
safety and health issues to the Docket, as a citizen as well as a 
mariner I was shocked by the lack of cooperation and 
resistance that a dedicated group of professional former 
Coast Guard lifesaving specialists our mariners honor 
received over a period spanning at least 10 years at the 
hands of a constantly changing staff at Coast Guard 
Headquarters.  I shudder to think that every small business 
enterprise that deals with an entrenched group of officials 
defending a pocket of outdated regulations must countenance 
such treatment. 
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THE DRUG TEST 
By Captain Joseph J. Kinneary, Ph.D. 

 
[About the author. Joseph J. Kinneary is an associate Professor at 
the State University of New York at Farmingdale.  A long standing 
member of the Council of American Master Mariners, his article is 
drawn from an address given at their spring 2006 meeting and 
from his recent book The Good Lord Hates A Coward.  His book is 
available on line at www.nationalmariners.us and search for NMA 
Report #R-204-E.] 
 
 I walked up the gangway of my first ship as a midshipman 
at the USMMA in 1973 – it was a break-bulker on the 
Australian run.  And down the gangway of what now appears 
to be my last ship as Captain of a New York City-owned 
sludge tanker, 30 or so years later.  The interval in between 
turned out to be a grand adventure in which I developed a 
genuine respect for the seagoing life and those who excelled at 
it.  It impressed me as being one of the few occupations in 
which one is judged solely by actions and not words – you 
can't talk your way out of a gale on the North Atlantic or into 
a 410 ft berth with a 400 ft oil barge. 
 I have a sea story with a bit of a twist for you today.  It's a 
convoluted story that wound up involving doctors, lawyers, a 
Congressman, the New York Times, a university sociologist, a 
former student/USCG investigator, three sets of Misconduct 
charges, one charge of incompetency, a suspension, and 
attempt at revocation of my Master Mariner license – and it 
ain't over yet. 
 Perhaps the story is best introduced by reading a letter I 
sent to the USCG dated 5 January 2002: 
 
Lt. Commander Post 
USCG Merchant Marine Drug Testing 
212 Coast Guard Drive 
Staten Island, NY 10305 
 I am writing to relate a series of events, which from my 
perspective are unfortunate, concerning Federally mandated 
drug testing for merchant mariners.  Some background 
information may be useful.  Upon graduation from the U.S. 
Merchant Marine Academy (1975), I embarked upon what has 
turned out to be a unique and interesting seagoing career, one 
which has taken me to all corners of the globe.  Along the 
way, I've made good use of the extended periods ashore which 
are inherent to the shipping industry – obtaining a Ph.D. in 
biology from Rutgers University.  For the past 13 years I have 
been employed with the New York City, Department of 
Environmental Protection (NYC-DEP) as a captain of their 
sludge tankers.  This position has afforded me the luxury of 
being close to home to watch my children grow and also to 
work as a part-time biology professor at Kingsborough 
Community College. 
 Crossing the North Atlantic in the winter, guiding a light 
gasoline barge on a short hawser through a narrow swing 
bridge, piloting a loaded oil tanker through a congested harbor 
in zero visibility, months away from home and family, union 
strikes, company bankruptcies; throughout my maritime 
career I have met every challenge that has come my way – 
save one.  I have had difficulty producing the urine sample 
necessary for drug testing.  I don't know why.  I suspect it's 
psychological stress which stimulates the sympathetic 
component of my autonomic nervous system, shutting down 

the excretory system – but it's just a guess.  My private 
physician has diagnosed it as "shy bladder," a chronic 
syndrome. 
 At any rate, I was about to embark on my vessel the M/V 
Newtown Creek, on the morning of December 27th, when I 
was informed by shore personnel that my number had come 
up for the random drug test, a dreaded event (I would have 
rather tackled a 50 knot gale) which I had managed to 
weather, not without much difficulty, on three or four 
previous occasions. 
 After three hours, three quarts of water, folded arms and 
much foot tapping by the collection agent, still no sample.  
Phone calls were made, another captain located – it isn't 
always pretty, but transporting sludge is a vital service, the 
ship had to move.  I was whisked off in a DEP vehicle with 
senior management escorting me to what at the time was an 
unidentified location. 
 Upon arrival approximately one hour later, at 44 Beaver 
Street, apparently the downtown headquarters for NYC drug 
testing, I informed the attending nurse that my bladder felt as if it 
could burst, and I would likely be able to provide the necessary 
sample.  She stated that I would have to wait to see the staff 
physician, who when I finally got to see him proved to be very 
helpful.  He told me there was a good chance that I would lose 
my "fucking job”.  About this time I was informed that a urine 
sample would no longer be accepted.  I don't (know) who made 
that decision.  I offered to give a blood sample, but this too was in 
vain.  During this time, a representative from NEDPC, the drug 
testing company was on hand.  Throughout my experiences with 
this company, I have found their people to be arrogant and 
condescending – I believe due to SPWLPS (Small People with 
Large Power Syndrome). 
 On January 3, I submitted my physician's statement 
(attached) to the Medical Review Officer, who refused to meet 
with me.  The following day I was officially charged with 
Misconduct for Refusal to Take a Drug Test by my immediate 
employer, the NYCDEP.  I have been placed on "Leave 
Without Pay" (and benefits) until further notice. 
 As everyone in the Marine Department is now aware of 
my state, the jokes and innuendoes are flying – no big deal.  I 
would, however, very much appreciate your advice as to how 
best to proceed, as I am getting a bit old to change careers.  
While I applaud the battle against drug use, if given the 
opportunity I urge you to support the development of more 
benign testing procedures, perhaps sparing a future mariner 
my dilemma. 

Sincerely, 
Captain Joseph J. Kinneary, Ph.D. 

 
 I received a response to my letter approximately one and a 
half months later.  It was another set of Misconduct charges, 
instigated by a USCG – a Chief Warrant Officer seeking 
suspension of my license for Refusing to Submit to a Random 
Drug Test.  Over the next two years – NYC suspended me – 
reinstated me – fired me – rehired and reinstated me to my 
Captain's position – and fired me again approximately two years 
ago in March of 2004 about two weeks after an article 
mentioning my situation went out over the Associated Press wire. 
 On the Coast Guard front, I went outside the box and, instead 
of hiring an admiralty attorney, hired an expert civil rights 
attorney.  The case had by now been bumped up to a Coast Guard 
Lieutenant (who by chance was a former student of mine in an 
oceanography course I taught as an adjunct professor at the 
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USMMA – but that's another story).  He offered a six month 
suspension settlement, which I turned down. 
 The Hearing was eventually held in a Criminal Court (by 
design or coincidence?) room 346 on Broadway in Manhattan.  
It was intimidating.  I will never forget my daughter stating to 
my wife, Nancy, as we walked up the court house 
steps,"mommy, this building says criminal court." 
 My heart sank as we walked in and saw the USCG had 
arrived with six uniformed personnel.  I remarked to my wife, 
"I hope they left someone back to hold down the fort." 
 My attorney stated, "I hope they realize this is not the 
murder case."  He rose to the occasion and turned the court 
room upside down.  [As an aside – the USCG later went after 
him and he wound up self-destructing before my case was 
finished – I told you it was a convoluted story]  
 During the hearing the Coast Guard eventually admitted 
that I had passed alternative drug tests and was not a 
substance abuser.  Their key witnesses, a MRO and a the Vice 
President of the drug testing company (NEDPC) contradicted 
themselves and flat-out lied under oath. 
 It didn't make any difference to the Coast Guard 
Administrative Law Judge.  He ruled against me and in his 
decision insinuated I failed to provide a urine sample out of a 
desire to hide illegal activity. 
 I turned in my Captain's License for a one year suspension 
on March 18, 2003 and didn't get it back until this past 
summer – two years, four months, and four days later.  No one 
has been able to satisfactorily explain to me where the missing 
time went.  Six months can be accounted for by a temporary 
license I obtained during this period.  I was also served with 
an additional set of Misconduct charges seeking complete 
revocation of my Master Mariner License (for operating a 
publicly-owned, non-inspected vessel without a license) by 
this same Coast Guard Lieutenant – whom I would venture to 
say if he found himself alone on the bridge of a merchant 
vessel, would be hard pressed to figure which end went 
through the water first – and I'm not kidding.  These charges 
were dropped in the 11th  hour before the scheduled Hearing 
when I refused their unilateral settlement offer. 
 So, what do we make of all this?  I've chronicled the 
details in a book entitled The Good Lord Hates A Coward, 
and you can draw your own conclusions. 
 Maybe it's my own fault, after 48 years of nothing but 
accolades and awards from the establishment, maybe I didn't 
respond properly to adverse circumstances; or maybe I have 
some idiosyncratic aversion to these urine only drug tests.  
But then how do you explain: 
� Seventeen and a half million Americans are estimated to have 

shy bladder syndrome officially known as Paruresis, or… 
� Michael Capparo, a marine engineer for the Staten Island 

Ferry reporting in a February 22, 2004 newspaper (Staten 
Island Advance) that he has resorted to self-catheterization 
to get through the urine only random drug test.  I've 
spoken to Mike.  It's a true story….or,  
� Kevin McHugh, Captain of a large container ship for 

Maersk-Sealand reporting that his assistant engineer, who 
for whatever reason could not provide a urine sample for 
an early AM random drug test.  With the three hour limit 
fast approaching he became more and more nervous, 
feared all the implications of a "refusal to test.”  Finally, in 
desperation, and at the urging of fellow crewmembers he 
went and sat in the ship's food storage cold room while 
continuing to consume water.  He was able to provide the 

sample with just minutes to spare, …or 
� The phone call I received on March 13, 2006 from Captain 

Dan Morrison, a San Francisco tugboat captain with about 25 
years experience.  His call sounded like a 911 emergency 
recording.  Apparently involved in a case similar to mine – he 
didn't come up with a urine sample in the allotted three hour 
period and was fired almost immediately by his employer 
Crowley Maritime.  Charges have been filed by the USCG 
seeking suspension and he may have to sell his home.  This, 
in spite of the fact that he has proven himself to be drug free 
with a more accurate hair test. 

 There are other similar stories – it goes beyond our 
industry. 
 But let's leave drug testing and expand our view point.  
There was a recent cover story, So, Would You Go To Sea? in 
Fairplay, the International Maritime journal published in the 
UK.  It documents the denial of shore leave and the 
disconcerting trend by maritime nations towards the 
criminalization of marine accidents.  The article lists the top 
five reasons to keep your feet dry as: 
1. Tedium and monotony 
2. Hostile authorities. 
2. Crushing bureaucracy. 
4. Separation from family. 
5. Low pay. 
 The bottom line is this.  If you treat seafarers like 
criminals and drug addicts, it will become a self-fulfilling 
prophecy – that is the way they will behave, and that is to 
whom we will have to entrust modern ships, which because of 
their size and nature of cargoes have the capability of 
inflicting tremendous damage and destruction. 
 I received a recent letter from an old shipmate, Captain 
Harry Boyce, dated 9 January 2006.  Captain Boyce is about 
my age.  He was a deckhand on the M/V Poling Bros # 7, a 
small coastal oil tanker, when I broke in almost 30 years ago.  
He went on to become a New York Harbor tugboat captain 
and is one of the finest gentleman you would ever hope to 
meet.  He writes in part: 
 "I left the industry in September of 2003.  I'm now a credit 
manager for a construction company in nearby Massachusetts.  
Although there are some things I miss about the boats it was 
time for me to get out.  Just a few months short of thirty years 
I was increasingly weary of the never ending responsibilities 
of a tugboat captain.  Some of the changes in the Marine 
Transportation industry have the best intentions, but they are 
treating the symptom and not the disease.  The caliber of new 
hires, the expectations of market sensitive owners (i.e., 
greedy) and the consequences of an oil spill overshadow all 
the things that I enjoyed about my job afloat for many years." 
 A man like this, with the kind of experience he has had, 
should be worth his weight in gold to a boat owner, yet he has 
been driven right out of the business. 
 So what is going on here?  I think there are a couple of 
messages: 
 First is a very practical one.  If you are a Captain of a 
commercial vessel or for that matter a Chief Engineer, your major 
concern today is not a steering gear failure, fire in the engine 
room, dense fog, or heavy weather – its getting tangled up in the 
quagmire of inhumane regulations, regulators, and investigators, 
many of whom are incompetent and unreasonable boarding on 
abusive.  A New York Times article of March 26, 2006 quotes a 
Homeland Security expert from the University of Maryland as 
calling the Coast Guard "vastly understaffed and under resourced.  
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"I suggest that's an overly kind and generous description of their 
performance in regulating and licensing the Merchant Marine.  If 
you do find yourself in an adverse situation with them WATCH 
OUT!!!  They are also very powerful and you are likely to find 
yourself alone, deserted by Company officials and 
administrators.  But what else is new for a Captain of a merchant 
vessel? 
 Second is a subtle, but perhaps more important message.  In 
case you have not noticed we have entered into a brave new 
world.  Words like terrorism, surveillance, and fear permeate our 
thoughts and conversations.  Where fear is present power is 
usually not too far behind and where there is power there is 
abuse of power.  There always has been and always will be. 
 We all know what is instigating and driving this crushing 
and at times overtly hostile regulation of the transportation 
industry.  It's fear of another environmental catastrophe and 
the events of 9/11.  I strongly suspect as we move forward in 
this new and at times frightening world we are going to need a 
corps of men and women who do not let fear dictate their 
actions or bend so deeply and unquestioningly to power.  
When you stop and think about it, that's exactly the type of 
people who made this Country.  We are going to need men 
and women who can think clearly, act decisively and maintain 
their composure in extreme situations. 
 I can think of no better environment that fosters this 
independent thought and self-reliant action then the bridge or 
engine room of a merchant vessel.  Organizations like the 
Council of American Master Mariners that defend the integrity 
of what's left of this noble profession are performing a service 
on a scale even greater than they realize. 
 

Further Notes on the Drug Test (2014) 
In 1986, President Reagan and several advisors very 

publicly submitted urine samples for testing for illegal drugs 
as a way of actively promoting drug testing as a solution to a 
perceived drug crisis that was harming worker productivity.  
By the end of that year urinalysis drug testing had become an 
estimated $300 million per year growth industry.  
Approximately two years later, on June 9, 1988, the President 
went on to deliver a keynote address at the launch of 
Hoffmann La-Roche's "Corporate Initiatives for a Drug-Free 
Work Place."  The Swiss pharmaceutical giant had become a 
major player in the drug testing business.  In his address the 
President called upon the corporate sector to partner with the 
government in the battle against illegal drug use by focusing 
on the user with "zero tolerance" for illegal drug use by 
employees.  While there were some very reasonable utilitarian 
arguments for the program, on another level the President was 
also sending an implied message to the business community 
that day.  It gave one group, the employer, unrestrained 
control and power over another group, the employee.  The 
dignity of the individual worker, many of whom were now 
required to be drug-tested without cause, became subservient 
to the need of the corporate whole. 

After a series of serious transportation-related accidents 
that received national attention, in particular one in New York, 
which involved the driver's use of marijuana and alcohol, 
Congress passed the Omnibus Transportation Employee 
Testing Act of 1991.  The regulations, which were developed 
by the Department of Transportation (DOT), mandated pre-
hire and random urinalysis drug testing for all employees at 
the federal, state, and local government levels and in private 
industries who were involved in transportation related work.  

The hard-nosed DOT regulations have subsequently been 
adopted by many public and private sector employers. 

Paradoxically, the use of prescribed medications 
(including tramadol, a narcotic-like analgesic) by the pilot, 
was implicated as a possible causal factor in the disaster 
which killed 11 passengers and injured approximately 70 
others when the NYC ferry, the Andrew I Barberi, 
inexplicably crashed on approach to its Staten Island terminal 
on October 15, 2003.  Profits associated with drug testing for 
banned substances accelerated by 10 percent per year through 
the 1990s.  Today's testing enterprise is a multi-billion dollar 
industry that has arguably taken on a life of its own, finding 
its way into schools and lobbying hard for access to other 
social programs like welfare and unemployment. 

Some years ago while working as a marine captain for 
New York City's Department of Environmental Protection, I 
was required to submit to an urinalysis random drug test.  At 
the time I had been a City employee for over 13 years having 
joined the City's fleet of municipal tankers in October of 1988, 
after losing a good job working the tug boats and coastal oil 
tankers to the bitter and ultimately devastating (from the 
union's perspective) NY Harbor Boatmen's strike.  I enjoyed 
working the Harbor and hauling "sludge" for the City.   

Having graduated from the U.S. Merchant Marine 
Academy in 1975, I didn't plan on spending so many years 
going to sea, but for whatever reason the profession seemed to 
agree with me.  During my career I have sailed on the deck of 
over 45 commercial vessels of all types and sizes from NY 
Harbor dinner boats on local excursions, to the largest fishing 
vessel on the US East Coast (the F/V Amfish), to oceangoing 
tankers and freighters engaged in worldwide trades.  Over the 
years I had developed a genuine respect for the sea-going life 
and for those individuals who were successful in meeting its 
sometimes harsh demands.  Life in the merchant marine in 
those early years was an anachronistic existence with weeks 
and even months away from home, but also with equally 
extended periods ashore.  The profession not only provided a 
decent income, it also provided something more important to 
me, time.  The time to navigate some of the backwaters of life, 
rather than be swept along with the subtly enslaving currents 
of a fast paced consumer oriented society which fosters an 
addiction to acquisition, the ramifications of which further 
reduces an individual's time. 

Since this was the fifth time I was being drug tested over a 
nine year period I knew what to expect – trouble.  It's not that 
I used illegal drugs.  In fact I rarely used any drugs – perhaps 
over the counter pain relievers on several occasions, likewise 
for prescription medication.  If there were a dozen occurrences 
of drug use of any kind over the past 25 years it was alot.  It is 
just that I once again found myself in the embarrassing 
position of not being able to provide a urine sample even 
under the threat of loss of livelihood.  I didn't know why, but 
just assumed it was some kind of idiosyncratic psychological 
anxiety which was temporarily shutting down my excretory 
system.  However, I always went into a drug test optimistic 
that things would go smoothly and I could then get on with the 
rest of my life, but they never did.  During the first of what 
turned out to be a series of unfortunate drug test events, I 
found myself sitting across from the City's Medical Review 
Officer, a middle-aged, pleasant looking woman wearing a 
white lab coat, with the initials M.D. after her name.  She 
asked me what the problem was.  "I don't know, I must have 
some sort of mental block concerning these drug tests.  Isn't 
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there some other type of drug test I could take?" I replied.  Her 
answer was an emphatic "No."  I could, however, sense her 
powers of deduction click into gear, undoubtedly searching 
for a panacea.  After but a few brief moments, she moved 
slightly forward in her chair, leaning over her side of the desk, 
and I, taking her cue, did likewise on the opposite.  "You're 
just going to have to get over it," she stated poignantly.  What 
could I say?  It was not a bad idea.  Her prescription was to 
confine myself to a bathroom stall until the sample was 
produced.  Actually it did work, as I eventually came across 
with the urine sample for the drug test later that afternoon, the 
second of the two day debacle. 

Succeeding drug tests proved equally confounding.  I did 
however, at first glance, solve the stall confinement dilemma, 
which previous to my own situation had been reserved only 
for domestic livestock.  I simply handed off tap water in lieu 
of the sample requested.  It worked wonderfully the first time, 
but backfired the second time and seemed to greatly inflame 
the hypersensitivities of the urine mavens.  This sequence of a 
priori events no doubt explains to some extent the course of 
the future.  On my fifth and in retrospect final random drug 
test, after I easily shattered the newly imposed three hour time 
limit for providing a sample for urinalysis, I was whisked off 
the job site before a wide-eyed, open-mouthed marine crew in 
an official City vehicle, accompanied by senior management 
and told I was being escorted to a "downtown" location.  I 
shortly thereafter found myself before another City Medical 
Review Officer who seemed to be quite confident concerning 
my prognosis. "You are going to lose your fucking job," he 
stated as a matter of fact.  When my private physician's quite 
accurate medical diagnosis was rejected on the premise that 
it did not meet the Federal requirements for personal prior 
documentation of a pre-existing problem with a 
psychological component, which prevented peeing as 
proscribed, I found myself in the realm of the irrational.  The 
many absurd and Kafkaesque twists and turns lasted for 
almost a decade.  It included three formal sets of Misconduct 
charges, a charge of Incompetence, counseling by Substance 
Abuse Professionals about substances I didn't abuse, myriad 
New York City administrative hearings, a United States Coast 
Guard administrative hearing, and finally Federal District and 
Appellate Court (for the 2nd. Circuit).  I was found to be drug 
free by separate forensic quality hair, blood, and saliva drug 
tests but they were not accepted by the urinalysis-only system.  
Instead I was urged by the medical professionals involved to 
use prescription drugs so that I could prove I didn't use drugs 
by the only testing method allowed.  In a vain attempt to 
appease an unappeasable system, I saw a psychiatrist, an 
urologist, and a research physician.  I spent thousands of 
dollars for legal assistance in fighting the stigma and 
draconian ramifications of the charge of “Refusal to Test.”  
The cost of the loss of privacy was incalculable.  Over a two-
year period, I was suspended, reinstated, terminated, rehired 
and reinstated to my marine captain's position, and terminated 
again by the City of New York.  The U.S. Coast Guard 
suspended my Master Mariner's license for a year and then 
sought permanent revocation of the maritime credentials I had 
worked on for almost 30 years.  They withdrew the associated 
charges at the eleventh hour before a scheduled administrative 
hearing when I refused their unilateral settlement offer.  The 
affair eventually wound up in Federal court before a jury.  The 
entire episode was a nightmare for myself, my wife, and my 
two teenage daughters. I will never forget my youngest 

daughter's comment as we climbed the courthouse steps at 346 
Broadway in Manhattan on October 16, 2002 for a USCG 
administrative hearing, "mommy, this building says criminal 
court." 

The way the Federal drug testing regulations were 
interpreted in my case (49 CFR Part 40, Department of 
Transportation, which have been adopted by much of the 
corporate sector), if an individual is subject to random drug 
testing and for a first time does not supply the required urine 
sample in a three hour period you can be considered to have 
refused a drug test.  This incurs the same drastic sanctions as 
testing positive for an illegal drug.  Your life can be ruined.  
There are no alternative testing methods allowed.  No 
regulatory protection built into the system to protect the 
dignity of the individual.  If you are not properly documented 
as having an officially sanctioned condition as I did not, you 
become solely dependent on the good graces of urine 
collectors, low level administrators and especially a Medical 
Review Officer, a medical doctor whose primary allegiance is 
to a powerful, corporately run, antidrug campaign.  Many of 
the individuals, who through force of circumstance we came 
in contact with, seemed disturbingly inhumane.  Most wore a 
blankness on their face while droning on in mechanistic 
fashion about Federal urine regulations.  I realize they were 
simply serving a system, most probably by chance, they found 
themselves to be working under.  After all, their own 
livelihood was at stake.  So I don't want to be too judgmental 
any more than I would be of a dog who fetches a stick for the 
accolades and patting of its master while giving no conscious 
thought as to the appropriateness of the activity. 

I cannot be so forgiving towards the Medical Review 
Officers involved.  It is frighteningly disconnecting and 
downright creepy to be sitting across from a medical 
professional who is wearing a white coat, uses the 
abbreviation M.D., and for whom you have been socialized to 
believe is going to be a humane benefactor, and suddenly 
come to the realization that you are being treated as a means 
to other ends.  I have never met or even spoken to the third 
medical officer who was involved in my drug testing fiascoes.  
At the U.S. Coast Guard license suspension and revocation 
hearing held on that wind-driven, rainy day in October of 
2002, he testified he had a family medical practice located on 
Broadway, in New York.  It was also established that he was 
being paid by a corporate drug-testing contractor to serve as 
their Medical Review Officer.  As I sat before him in the 
courtroom, the doctor then proceeded to flat-out lie under oath 
while throwing me to the merciless urine police.  Clearly I 
wasn't be treated as a patient or even a person by these M.D.'s.  
But what was I?  I had to be something.  Had 1 spent less time 
concerned with ship handling, navigation, the weather, and 
other relatively mundane maritime tasks required by my job 
and more time studying the drug testing regulations I would 
have known.  It was all right there before me on page 79,501 
of the Federal Register, Volume 65, No. 244 dated Tuesday, 
December 19, 2000.  I was not a patient, a person, or even an 
experimental subject.  I was an "employee," an economic 
entity, and as such could simply be added or as in my case 
subtracted from an equation.  I suppose from their perspective 
these medical professionals deserve some measure of 
commendation for extending their considerable expertise and 
power over and beyond the individual sitting before them to 
the more utilitarian benefit of worker productivity and public 
health and safety.  The not unhealthy fees collected for MRO 


