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 This 1995 graduation picture of Murray Rogers 
was taken at completion of USCG Basic Training at 
Cape May, NJ.  It shows a serious, focused young 
man about to start his career with the Coast Guard.  
Murray served at small boat stations and aboard 
Coast Guard buoy tenders until he was injured on 
deck and partially disabled.  After he recovered, he 
returned to serve as a civilian at the Coast Guard 
Regional Exam Center in New Orleans.  He earned a 
towing officers’ license and also took the first steps 
toward becoming a ship’s pilot on the Mississippi 
River.  His idealism and desire to serve his country in 
the Coast Guard later changed to dismay, 
disillusionment and disgust following his treatment 
by local Coast Guard officials.  A great deal of water 
passed under the bridge since then.  Here is a part of 
his story – but only part – as followed by the 
National Mariners Association. 

 
MARINERS DROWN WHEN “JUSTICE CAPSIZES”  

THE MURRAY ROGERS CASE 
By Richard A. Block, Secretary NMA 

 
[References:  Our website carries a total of 18 separate reports in the #R-429 series of 
reports that deal with Coast Guard investigations and the Administrative Law System.] 
 

The Coast Guard’s 40-to-1 Success Rate 
at ALJ Hearings 

 In a widely read article titled “Justice Capsized?” in the June 24, 2007 issue Baltimore 
Sun, journalist Robert Little pointed out that “Of more than 6,300 charges brought by Coast 
Guard investigators since 1999, when the agency restructured its judicial system to broaden 
rights for defendants, just 16 have been ruled “not proved,” equivalent to an acquittal.”  Little 
went on to point out that this represented a 40-to-1 success rate. 
 We warn our mariners that these are shocking statistics and can ruin the life of any 
mariner who gets “crosswise” with the Coast Guard for any reason, large or small. 

 
Allegations Aired at Congressional Hearing 

 On July 31, 2007, Congressman Elijah Cummings, Chairman of the House Coast 
Guard and Maritime Transportation Subcommittee held a hearing on the Administrative 
Law system on Capitol Hill.  My wife and I were in Washington at the time preparing to 
testify at the “Marine Safety” hearing several days later.  I was fully aware of the facts of 
the “DRESSER” case that was the subject of Robert Little’s newspaper article.  The 
proceedings were intensely interesting to me as a licensed mariner.  While the Coast 
Guard investigators try to promote “marine safety” with some degree of success, there is 
a darker side that is very disturbing.  Two of our Association’s reports, #R-315-C and 
#R-429-L, are particularly disturbing. 
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 As Secretary of our Association, I attended (and continue 
to attend) a number of Administrative Law Judge (ALJ) 
hearings before a variety of ALJs including Judge Jeffie 
Massey, Judge Peter Fitzpatrick, and Judge Walter J. 
Brudzinski.  I am not an attorney, but know our “limited 
tonnage” mariners through working with them in a licensed 
capacity for the past half-century.  I had occasion to speak at 
length with Judge Rosemary Denson ten years earlier when 
another “scandal” broke involving a former Coast Guard 
Chief Administrative Law Judge.  Two of the ALJs at the 
Congressional hearing presided over hearings I had attended.  
A third ALJ, who was not present, stands accused of “always 
ruling in favor of the Coast Guard” in order to keep his job.  
Just imagine the implications of that phrase! 
 Congressman Cummings clearly was not pleased with 
what he heard.  This was reflected in April 2008 in Title X of 
HR-2830 that proposed to transfer many of the functions of 
the Administrative Law system from the Coast Guard. to the 
National Transportation Safety Board – an independent 
Federal agency.  Although HR-2830 passed the House of 
Representatives by a resounding vote of 395 to 7, the bill 
never became law.  Later, we learned that Congress engaged 
the Government Accountability Office (GAO) to make further 
inquiries into the ALJ system and submitted a number of our 
records to that agency.  The Coast Guard’s “Marine Safety” 
mission, that in effect governs the entire U.S. Merchant 
Marine, includes “Investigations” and the “ALJ System” as 
major components of that mission. 
 

Investigations 
 In 2008, the Department of Homeland Security, Office of the 
Inspector General, created a landmark report (OIG-08-51) that 
pointed to many failures of Coast Guard “investigations.”  These 
failures went all the way back to 1994 and are all reported in the 
#R-429 series of reports on our internet website.  Shortly 
thereafter, the same office evaluated the Coast Guard’s 
“investigators” response to the COSCO BUSAN accident and 
pointed out that 5 of the 6 Coast Guard “investigators” assigned 
to the case were not even minimally qualified as investigators.  
Shortly after that revelation, the Department of Homeland 
Security, parent agency of the Coast Guard, transferred the 
persons who made these revelations to other areas so that they 
would not further embarrass the Coast Guard. 

 
Federal District Court Bundles 

the DRESSER and ROGERS Cases 
 At the time of the Congressional Hearings, DRESSER 
filed a lawsuit against the Coast Guard in Federal District 
Court in New Orleans.  In fact, “on advice of counsel, neither 
Commandant Thad Allen nor Chief Administrative Law Judge 
Joseph Ingolia even attended the Congressional hearing.  
Shortly thereafter Captain Murray Rogers, a member of our 
Association, filed a separate lawsuit in the same Federal 
District Court naming many of the same people including the 
Commandant Thad Allen, Chief Administrative Law Judge 
Joseph Ingolia, and members of both of their legal staffs as 
defendants.  The two cases were very different, although the 
plaintiffs filed separate cases against the same group of 
Coast Guard office holders.  Consequently, the court 
“bundled” the two cases together and treated them as one.  
The Coast Guard was defended by an Assistant United States 

Attorney for the Eastern District of Louisiana.  ROGERS and 
DRESSER paid their own attorneys. 

 
The Rogers Case 

 Three years before the Congressional hearing, the 
Complaint “…alleges that between June 20-22, 2004 (Captain 
Murray R. Rogers) while serving as Master of the M/V Bailey 
Ann (O/N 560994) wrongfully absented himself from the 
wheelhouse of the vessel and engaged an unlicensed 
individual to direct and control the vessel in violation of 46 
CFR §15.401.” 
 Based on the same set of factual evidence, the Coast Guard 
first offered to settle the offense by issuing Captain Rogers a 
“Letter of Warning.”  This was later confirmed as Judge 
Smith would write: “I note that a prior investigating officer, 
LCDR ¢, testified that the Coast Guard agreed a letter of 
warning was an appropriate sanction in this case.  However, 
Captain Rogers for good reasons disclosed to me, refused to 
accept a “Letter of Warning” because firmly believed that he, 
as pilot of a towing vessel, had dealt with a complex situation 
that confronted him the best way he knew how to under the 
circumstances.  It was for this reason that I immediately urged 
Captain Rogers to make an appointment with the Marine 
Safety Office’s Commanding Officer. 
 Under conditions that exist in the towing industry, every 
towboat officer comes face to face with similar problem, is 
left on his own to solve them and with very little to work with 
including any regulatory references to cite.  So, I believe our 
mariners would be well advised to draw upon the unfortunate 
results of Murray’s experience. 
 At this point, let’s examine 46 CFR §15.401, an important 
regulation in this case. 
 

Subpart C – Manning Requirements; All Vessels 
46 CFR §15.401  Employment and service within 
restrictions of license or document. 
 A person may not employ or engage an individual, and an 
individual may not serve, in a position in which an individual is 
required by law or regulation to hold a license, certificate of 
registry, or merchant mariner's document, unless the individual 
holds a valid license, certificate of registry, or merchant 
mariner's document, as appropriate, authorizing service in the 
capacity in which the individual is engaged or employed and 
the individual serves within any restrictions placed on the 
license, certificate of registry, or merchant mariner's document.  
[CGD 81–059, 54 FR 149, Jan. 4, 1989] 

 
 This regulation was in place, and unchanged since Jan. 4, 
1989.  It appears to hold both the “employer” (i.e., the boat 
owner) and the “employee” responsible for not “employing or 
engaging” unlicensed employees to perform a task that should 
be performed by a licensed mariner.  We ask: 
1) Why was the entire thrust of the Coast Guard punishment 

aimed at Captain Murray Rogers?  
2) Why didn’t the Coast Guard hold the employer accountable 

for allowing his towing vessel to continue to sail without 
furnishing a second licensed officer? 

3) Why has the Coast Guard allowed this case to drag on for 
over 5 years at tremendous expense to the taxpayers and, 
above all, to Captain Rogers? 
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 Our answer to these questions is simple and 
straightforward: “Because they can!!!” 
 Captain Rogers used the services of an employment 
agency to, for a fee, to find him a job.  He accepted temporary 
employment as the Pilot (i.e., not Master) of the dilapidated(1) 

towboat M/V BAILEY ANN(2) and worked to bring it up to 
snuff with the limited resources available.  [(1)The vessel sank 
several weeks later after Captain Rogers left the vessel.  (2)In 
our Report #R-350, Rev. 5, Issue (X) our Association formally 
asked Congress to examine and clarify certain specific 
existing statutes and international agreement regarding 
unlawfully charging mariners to obtain jobs.] 
 Captain Rogers was a “new employee.”  He met the owner 
of the small company he worked for but knew little about the 
company except that it was a small company struggling to stay 
afloat.  In my early conversations with Capt. Rogers, he 
showed great loyalty to his employer.  During his tour of duty, 
the Master walked off the boat leaving him short-handed.  He 
informed his company but they urged him to continue to 
operate the tow to help the company fulfill its obligations to 
its customers until the owner could locate a replacement.  He 
made arrangements with the owner to send him a relief who 
would meet the vessel in Morgan City.  In fact, the owner of 
the Company was waiting for him at the dock in Morgan City 
while the Coast Guard boarded and held the vessel mid-stream 
in the Atchafalaya River just below Morgan City. 
 The Coast Guard, using the evidence gathered at the 
boarding, first proposed a penalty of a “Letter of Warning” – 
but apparently never put the offer in writing.  Thereafter, they 
upped their proposed penalty several times – finally asking for 
outright suspension of his license for three months followed 
by a probationary period of three months, followed by a 
twenty-four month probationary period.  In real terms, this 
would result in a loss of pay of approximately $36,000 and 
leave his license under a cloud where it could be revoked for 
the slightest infraction for the next two years. 
 Captain Rogers approached our Association for the first 
time in early July 2004 shortly after the boarding.  I initially 
suggested that he accept the “Letter of Warning” and be done 
with it.  However, I also understood and respected some very 
significant reasons why he rejected the “Letter of Warning“ 
and the effect it could (and ultimately did) have on his career.  
Based on this information and aware of his background as a 
former Coast Guard enlisted man, I urged him to make an 
appointment to discuss the matter with the Commanding 
Officer of the Morgan City Marine Safety Office and discuss 
all these issues with him. 
 I regret that this turned out to be very bad advice.  Since, as 
Secretary of our Association and previously as owner or manager 
of several boat companies both in Louisiana and New York, I 
never had a problem speaking or visiting any Commanding 
Officer or OCMI.  I assumed that Captain Rogers, as a licensed 
towing vessel officer, would be granted an appointment.  Well, I 
assumed incorrectly.  At that time, there was a “Change of 
Command” underway in Morgan City.  Apparently, neither 
Commanding Officer was interested in speaking with Captain 
Rogers OR the “investigators” decided on their own that their 
Commanding Officer could not be bothered by a lowly towboat 
Captain who was a former Coast Guard enlisted man.  In any 
event, Rogers was never allowed to see the top man. 

[NMA Comment:  The matter could and should have been 
settled then and there.  What value is a senior Coast 
Guard officer who manages more than 100 employees who 
refuses to step in and deal with an aggrieved member of 
the public.  Either of these two senior officer’s failure to 
address this ”local” problem allowed it to become a larger 
“national” problem that subsequently was mismanaged at 
Headquarters level.] 
 
[NMA Comment:  If the Administrative Law process is 
supposed to be “remedial” in nature, it was at this point 
where this issue should have been remediated.  I had 
confidence gained through dealing with both of these 
senior officers that either one could have handled the 
situation well – even if it involved a stern verbal 
reprimand.  Since neither officer stepped up to the plate, 
“punishment” became the foremost consideration for the 
investigators.  This represented an abject failure of 
leadership at the highest level and a staff failure as well.  
Unfortunately, the Coast Guard seldom admits mistakes!] 
 
 After Captain Rogers made a number of futile attempts to 
speak with two Commanding Officers at the Morgan City 
Marine Safety Office, and before he sought legal counsel, he 
wrote several letters to the Coast Guard District Commander 
as well as to members of Congress.  These letters clearly 
infuriated the Coast Guard.  They literally became unglued! 
 The Coast Guard supervising investigator brought the case 
before Administrative Law Judge Jeffie J. Massey in October 
2004.  Several hearings were held and Judge Massey 
dismissed the case on March 25, 2005 “with prejudice.”  The 
reasons for dismissing the case were clearly stated in her 
Decision and Order issued on March 25, 2005 based upon the 
Coast Guard’s failure to comply with her subpoenas. 
 
[NMA Comment:  The case should have ended then and 
there when Judge Massey dismissed it.  However, the 
Coast Guard decided to appeal Judge Massey’s decision 
turning a very minor incident into a problem that 
ultimately would question the integrity of the Coast 
Guard’s entire Administrative Law system, the 
Commandant, the Vice Commandant, the Chief 
Administrative Law Judge and their staffs and culminate 
in a Congressional hearing.] 
 

The Coast Guard’s Ability to 
Appeal an ALJ’s Ruling 

 We will turn the clock back to 2001.  In a petition our 
Association filed on July 16, 2001 – long before we ever 
heard of Captain Murray Rogers – we formally petitioned to 
Coast Guard to reconsider the provisions of 33 CFR §20.1001, 
a recent rulemaking that came into effect in 1999.(1)    That 
new rule allowed the Coast Guard to appeal a decision made 
by an Administrative Law Judge.  Until then, the Coast Guard 
did not have the ability to go after a mariner if they failed to 
convince their own ALJ of the merits of their case.  The effect 
of this regulation is to make it virtually impossible for a 
mariner to ever escape from the Administrative Law system 
and for cases to drag on endlessly until the mariner is 
bankrupt or broken. 
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 Our Association first encountered the unfairness of this 
new rule as it applied to the “Captain Ken” case that we 
described in detail in our Report #R-315-C.  Before the Coast 
Guard changed the rules, they could only take “one shot” at 
our mariners.  If the Coast Guard, with all of its overwhelming 
assets was unable to get its act together to present before the 
Administrative Law Judge (who is on their payroll) the first 
time, they now would be able to try and try again until they 
finally overwhelmed the mariner.  There is no limit as to how 
long or how many times this process can be repeated. 
 The Coast Guard has all the advantages from the very 
beginning.  They write the regulations, train and pay their 
“investigators” to uncover factual evidence, prepare the case, 
often provide the courtroom, pay the judges’ salaries, pay the 
court reporter (and charge mariners hundreds of dollars for the 
transcript of the hearing), and open the door to all sorts of legal 
support – all paid for by the taxpayers in the name of “Marine 
Safety.”  However, after arming their investigators to prosecute 
the case, there are no provisions to pay the costs for an attorney to 
defend the mariner who has no idea what awaits him. 
 In any event, we filed our protest in July 16, 2001.  This 
petition, along with several others, was mishandled – for which 
the Vice Commandant apologized to us in writing many months 
later.  Then, we received a denial three years later on July 13, 
2004.  This is only one of many reasons why we lack confidence 
in the Coast Guard “appeals” process.(1)   [(1) For additional 
reasons, refer to our Report #R-436, Rev. 2.] 
 

The Coast Guard “Remands” the Rogers Case 
 The Coast Guard appealed Judge Massey’s decision in a 
32 page brief.  Almost four years later, on April 30, 2008, 
Vice Admiral V.S. Crea issued a Vice-Commandant’s 
Decision on Appeal that remanded the case to a different 
Administrative Law Judge for a new hearing.  By this time, 
the decision reached by the Vice Commandant was much 
more about discrediting Judge Massey than it was about 
Captain Rogers.  Judge Massey, an Administrative Law Judge 
with considerable ALJ experience in other Federal agencies, 
leveled damning criticism of the Coast Guard’s administrative 
law system that reached the pages of the Baltimore Sun.  As a 
courtroom observer, I watched this story play out.  Even 
though I have written about the system, as an American 
citizen and student and teacher of American history, I start out 
with a deep respect for the court system and the judges.  Not 
being a lawyer, I cannot “evaluate” a judge – but I can read 
transcripts written in plain English. 
 

The Coast Guard ALJ System 
Suffers From Serious Gender Issues 

 After careful consideration, I believe that Judge Massey 
seldom received the respect that her position deserved from 
Coast Guard officials.  In response to an inquiry, on Oct. 22, 
2008 I directed the Government Accountability Office 
auditors to two trial transcripts.  It is impossible for our 
mariners to respect the ALJ system when Coast Guard 
officials abuse one of their own judges in public. 
 I recommended that that the GAO obtain the full transcript 
of the Coast Guard hearing held in Lafayette, LA, on Aug. 26, 
2005 in U.S. Coast Guard vs. Roy Paul Boudreaux, Docket # 
CG S&R 05-0016, CG Case #2078998.  Our Association had 

no role in that case although both my wife and I attended the 
hearing in the Federal district courtroom in Lafayette, LA, 
since it dealt with a well-publicized fatal accident involving a 
towing vessel officer on the Intracoastal Waterway.  Our 
Association did not obtain a copy of the transcript – but two of 
our Directors were there in person!  Judge Massey’s decision 
to throw out the ROGERS case provides a similar example. 
 In conversations and paperwork in my files stretching over a 
decade, it is clear that the Coast Guard’s ALJ system has a 
serious “gender” issue with its female Administrative Law 
Judges.  It is noteworthy that Congressman Cummings called 
upon the only two former female ALJs it had to appear in its 
hearing.  My lasting impression from this hearing is that the 
ALJ system is a “good old boy” system that must prove its value 
to the Coast Guard by its astoundingly high conviction rate. 
 While the ALJ system may do an impressive job of chasing 
drug abusers off the water, it appears determined to win every 
case no matter what it costs or how badly it tramples over our 
mariners.  In cases like ROGERS, KINNEARY, SHINE, and 
DRESSER the Coast Guard has been willing to bulldoze 
mountains from anthills and destroy mariners who may be guilty 
of even the most minor infractions.  In ROGERS, there was no 
accident; there was no injury. 
 Almost 4½ years after the original complaint and many 
thousands of dollars in legal fees later, Murray Rogers 
appeared on “remand” in a borrowed courtroom in Houma, 
Louisiana, before Judge Bruce T. Smith.  The hearing, at 
which no fewer than 10 uniformed Coast Guard officers were 
in attendance, lasted for the better part of two days and 
produced some very interesting testimony. 
 Essentially, the Coast Guard alleged that Captain Rogers 
allowed or directed an unlicensed mariner to steer, operate, or 
control the M/V BAILEY ANN.  However, no evidence was 
collected or presented that he ever violated the 12-hour rule.  
In his decision, Judge Smith cited a previous Commandant 
decision on appeal (CDOA)(1) that stated in part:  “If the 
circumstances are such that an unlicensed crewmember can 
temporarily steer the vessel without any appreciable risk to its 
safe navigation, then the licensed operator may momentarily 
leave the wheelhouse (after giving appropriate instructions to 
the crewman) and still maintain `actual direction and control.’  
Thus, where the course is straight, the visibility good, and the 
traffic sparse, the licensed operator might allow an unlicensed 
mate to take the wheel for training purposes.  And where the 
proven navigational competence of the crewmember is high, 
the licensed operator might briefly leave the wheelhouse and 
still maintain actual control of the vessel.”  [Emphasis is ours.  
(1)CDOA 2058 (Sears) (1976).]  
 
[NMA Comment:  We point out that the “two-watch” 
system makes absolutely no provision for answering “calls 
of nature.”  Few towing vessels have a marine sanitation 
device in the pilothouse.  This shortcoming also indicates 
the industry’s and failure to recruit female towing vessel 
officers.  We suggest that the Coast Guard address this 
issue in its new towing vessel inspection regulations.] 
 
 In his decision, Judge Smith stated that the Commandant 
had previously held that a licensed operator’s temporary 
absence from the wheelhouse of a towing vessel is not, in 
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every case, an absolute violation.  The mere absence of the 
licensed operator might not constitute relinquishment of 
“actual direction and control” over the vessel.(1)   [(1) CDOA 
2566 (Williams) (1995).] 
 Taken together with a third CDOA, the precedents 
“suggest that it is incumbent upon the Coast Guard to prove 
more than the mere absence of the licensed operator from the 
wheelhouse.  The Coast Guard must prove the circumstances 
attendant to that absence in order to prove a violation 
contemplated by 46 CFR §15.401.” 
 

“Sailing Short” 
 Judge Smith correctly pointed out that “At no time 
between June 20, 2004 and June 22, 2004 or thereafter, did 
Murray Randall Rogers file a “Report of Sailing Short” with 
any appropriate agency per the dictates of 46 CFR §15.725.” 
 

46 CFR §15.725  Sailing short. 
 Whenever a vessel is deprived of the service of a member of 
its complement, and the master or person in charge is unable to 
find appropriate licensed or documented personnel to man the 
vessel, the master or person in charge may proceed on the 
voyage, having determined the vessel is sufficiently manned for 
the voyage.  A report of sailing short must be filed in writing 
with the Officer in Charge, Marine Inspection (OCMI) 
having cognizance for inspection in the area in which the 
vessel is operating, or the OCMI within whose jurisdiction the 
voyage is completed.  The report must explain the cause of each 
deficiency and be submitted within twelve hours after arrival at 
the next port.  The actions of the master or person in charge in 
such instances are subject to review and it must be shown the 
vacancy was not due to the consent, fault or collusion of the 
master or other individuals specified in 46 U.S. Code §8101(e).  
A civil penalty may be assessed against the master or person in 
charge for failure to submit the report. 

 
 We present this regulation, which is either unknown or 
simply not observed by most of our mariners, to illustrate 
what a Master is expected to do in similar circumstances.  The 
Master bears the burden for making this report.  Judge Smith 
later stated that “…it is apparent that (Rogers) was caught in 
an unfortunate set of circumstances, probably occasioned by 
his employer.  His response to the Coast Guard’s investigation 
appears, from admitted evidence, to have been forthright, 
reasonable, and cooperative.” 
 

Justice Delayed is Justice Denied 
 Keeping this case in limbo for almost 4½ years also 
wreaked havoc on the Coast Guard’s case.  The Coast 
Guard’s case, such as it was, was based almost entirely on the 
testimony of a junior marine safety investigator who boarded 
the M/V BAILEY ANN to make the initial investigation.  The 
investigator made no handwritten notes of his investigation 
and, 4½ years later, was forced to testify almost exclusively 
from memory.  Nor did the investigator bother to examine the 
vessel’s logbook to build the case to determine the number of 
hours the vessel had been in operation.  At the hearing, he was 
unable to recall the vessel’s point of origin, its destination, or 
manning level.  Nor could he recall the prevailing vessel 
traffic conditions, the weather, the number of barges the vessel 

had in tow, or even the identity of the Coastguardsmen who 
accompanied him on the boarding.  The ten or so Coast Guard 
officers in attendance were unable to offer him any 
meaningful assistance.  At the time of the boarding, the officer 
was relatively new and inexperienced.  I have known this 
officer for at least the past two or three years and am confident 
that he is a good Coast Guard officer who, perhaps, in 
retrospect, either was not sufficiently prepared to execute this 
particular boarding or has allowed admittedly insignificant 
details to fade from his memory over the years.  I would be 
terribly upset to learn that this unfortunate episode blown out 
of proportion would damage his career as a Coast Guard 
officer.  During his boarding, the investigator spoke with the 
deckhand but never recorded that conversation nor met with 
both the deckhand and Captain Rogers together. 
 What should we expect of Coast Guard investigators?  The 
Coast Guard does have a school that trains investigators.  
However, this apparently is the type of job that does not offer 
the type of advancements that appeal to many young Coast 
Guard officers.  This is borne out in two longstanding 
government reports available on our website as Reports #R-
429-A, Rev. 1 and #R-429-B, Rev. 1.  More recent was 
testimony before the House Transportation and Infrastructure 
on the COSCO BUSAN accident in San Francisco where the 
Department of Homeland Security found that 5 out of the 6 
Coast Guard investigators assigned to the case did not even 
meet Coast Guard minimal requirements.  In our report #R-
429, Report to Congress: How Coast Guard Investigations 
Adversely Affect Lower Level Mariners, submitted to 
members of Congress almost a year before Congressman 
Cummings’ hearing reported our Association’s profound 
dissatisfaction with the investigations process.  We submitted 
over 15 volumes of material to the Inspector General’s office 
to support our views. 
 The deckhand provided a written statement that read in 
pertinent part: “I helped Mr. Murry steer vessel on the dates of 
06-20-04 through 6-22-04, no rotation just held wheel when Mr. 
Murry was tired the longest at wheel was 6 to 10 hrs.” [sic] 
 Captain Rogers understood that his “deckhand” previously 
held a towing license and demonstrated to Rogers’ satisfaction 
that he knew how to handle the tow.  However, Judge Smith 
correctly pointed out that the deckhand’s “high navigational 
competence was not proven.”  In any event, the Coast Guard 
for reasons only they know never produced that deckhand to 
testify at the hearing. 
 
[NMA Comment:  We suggest that towing vessel officers no 
longer use unlicensed deckhands but only use certificated 
Apprentice Mates/Steersmen who are qualified to train in the 
pilothouse to hold the wheel.  The 2007 M/V MEL OLIVER 
oil spill incident clearly shows that a properly licensed 
mate/pilot or master must be physically present in the 
pilothouse whenever the vessel is underway.] 
 
 The judge noted that investigator’s memory of his 
conversation with the deckhand differed in certain respects 
from the written version in evidence.  The investigator was 
unable to recall what hours or days Captain Rogers allowed 
him to run the vessel.  Captain Rogers told me that the 
investigator had lied under oath.  At this point, Captain 
Rogers’ attorney objected to the Coast Guard’s “inadequate 
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discovery response.”  The judge sustained the objection and 
discounted the investigator’s entire oral testimony.  
Essentially, the Coast Guard failed to prove its case with its 
lone eyewitness. 
 As an observer, I noted that the Coast Guard did not 
present the deckhand who could have provided many of the 
answers the investigator could not recall.  Captain Rogers did 
not have the opportunity to confront the one person whose 
written document was the center of the whole case.  As an 
observer, it was never clear to me why the Coast Guard did 
not produce this man to tell everything he remembered about 
this incident.  It was evident that the written statement quoted 
above would not, by itself, prove the charges. 
 As previously mentioned, before Captain Rogers hired an 
attorney to defend him, he wrote several letters to Coast 
Guard officials and to members of Congress in an attempt to 
defend his actions, and, as well in frustration because he was 
never allowed to speak with the Commanding Officer of the 
Morgan City Marine Safety Office as we urged him to do.  
This especially bothers me because neither of the unit’s two 
Commanding Officers would grant him an appointment.  
Whether the blame falls on these officers or on the 
investigators is uncertain, but this action needlessly cost both 
the government and Captain Rogers tens of thousands of 
dollars and helped to destroy his career in the marine industry. 
 Captain Rogers’ attorney, objected to the Coast Guard’s 
presenting these letters and using them as “admissions” of 
guilt.  Judge Smith, however, held that through complex legal 
reasoning that “…although (they) may have been made during 
the pendency of an investigation, neither (letter) was 
apparently made in direct response to an investigator’s 
questioning or investigation techniques.  Indeed, both appear 
to be entirely voluntary statements made by (Rogers) outside 
of the course of an investigation and to persons other than 
Coast Guard investigators.  Hence, the exclusionary rules set 
forth in 33 CFR §20.1311 and 46 CFR §5.101(b) are 
inapplicable….”   
 
[NMA Comment:  Our advice to our mariners remains 
simple and constant: “NEVER speak with any Coast 
Guard investigator unless you first have the advice of a 
lawyer.”  This extends to writing or signing anything.  
There is no way that our mariners can properly apply the 
Coast Guard complicated regulations in 33 CFR Part 20 
and 46 CFR Part 5 (among others) and have insight into 
the mountains of case law without the help of a good 
Admiralty lawyer.”  If you hold a Coast Guard license, you 
must plan ahead and arrange to have a lawyer before you 
need one.  Please refer to our Report #R-342. Rev.5.  
License Defense Insurance; Income Protection Insurance 
and Civil Legal Defense.] 
 
[NMA Comment:  Unfortunately for mariners, many good 
lawyers will refuse to represent you at an ALJ hearing.  
Word of the Coast Guard’s “40-to-1 success rate” was well 
known before Congressman Cummings’ ALJ hearing on 
July 31, 2007.  In our Report #R-429-K refer to the statement 
of William Hewig, Esq. in his Congressional testimony.] 
 
 ALJ hearings have become a circus sideshow where numbers 
of Coast Guard officers congregate in the courtroom to watch the 

show.  It is easy to do when the courtroom is at the Marine Safety 
Office as Judge Massey graphically described it in her oral 
testimony before Congressman Cummings’ hearing on July 31, 
2007.  Her oral testimony before Congress about this matter 
appears in our Newsletter #53. 
 In ROGERS, the hearing was held in Houma, 35 miles 
away from the Marine Safety Office.  My informal estimate of 
the dollar value of what I consider as Coast Guard officers 
“wasted time” attending this two-day sideshow as the 
“cheering section” held in Houma exceeded $5,000.  My 
simple question is “Don’t these officials have something 
better to do?” 
 Wouldn’t it be less expensive for the Coast Guard to hire a 
trained lawyer, not a young Lieutenant, to present the Coast 
Guard’s case.  A trained lawyer might have the discretion not to 
try such a minor case.  Of course, by the time this case reached 
Judge Smith in December 2008, it had very little to do with 
Captain Rogers.  It was now a case of national importance.  If the 
Coast Guard was able to discredit ROGERS, this might just 
rescue the Commandant, the Chief ALJ, and their staff whose 
case (Ingolia v. DRESSER/ ROGERS/ ELSIK) had advanced to 
the Fifth Circuit Court of Appeals in New Orleans.  Throw the 
book at ROGERS – to save the Commandant!  Suddenly, this 
case was very important and rated a full-fledged Coast Guard 
cheering section. 
 And why can’t the government pay another lawyer to help 
defend the mariner?  It might also be “fair” to our mariners as 
well – but that’s not how the Coast Guard wrote their rules.  
As we reported in our Newsletter #54, Judge Bruce T. Smith 
has asked several law schools to provide law students to assist 
mariners to prepare their cases.  Our Association appreciates 
these actions and several of our members, who are successful 
attorneys in private practice applaud his efforts.  It is painfully 
obvious that our mariners need any assistance they can get – 
including good legal advice. 
 

“Remedial in Nature” 
 Any punishment handed out by the Coast Guard is 
supposed to be “remedial” in nature.  What a crock! 
 In a number of cases our Association has covered in our 
Reports #R-315-C and #R-429-L the Coast Guard appears to 
have twisted the meaning of the word to an extent that is 
almost beyond belief.  In the DRESSER, ROGERS, and 
SHINE cases that have dragged on for years, lawyers tried to 
move these cases from the Coast Guard dominated ALJ 
system into Federal District Court.  The Coast Guard simply 
will not give up and keeps remanding the cases back to the 
ALJ system where they can drain the mariner financially as 
well as mentally.  This has to stop! 
 Our mariners are working people.  If the fact that 
ROGERS has been hanging fire for 4½ years with no real 
evidence appears out of line, what about DRESSER?  Dresser 
has been deprived of his license for 11 years.  What about 
SHINE, a Merchant Marine Academy engineering graduate 
whose career and reputation were ruined forever.  After 
reviewing over a thousand pages of ALJ transcripts, his 
hearing ordered by the Vice Commandant was a travesty.  He 
has been deprived of his license for six years.  Our 
Association filed a formal complaint with the Coast Guard’s 
Vice Commandant citing all sorts of irregularities only to find 
that the Vice Commandant isn’t even a lawyer – but has a 
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great staff that does her thinking for her.  All she had to do is 
sign their finished product! 
 

Framing the Case 
 During the course of the hearing, Judge Smith made a 
statement to the effect that “all of you know more about this case 
than I do.”  It was far from a statement of ignorance, but rather 
one of wisdom – and, above all, it is true.  The judge can only 
know the facts that are presented to him by both sides to any 
controversy.  The idea that I could know more about the case than 
he did was intriguing.  I have followed the case carefully since 
June or July 2004.  I am not a lawyer and do not have the years of 
training in applying statute, regulation and previous case law to a 
situation like this.  It is the ability to weigh all these factors that 
we must respect in a judge. 
 In reviewing Captain Rogers’ letters that played an 
important role in determining his guilt, Judge Smith wrote:  
“Both documents reflect a mariner who clearly did not 
display a dangerous, cavalier, or scofflaw attitude.  Quite the 
contrary:  (Rogers) appears to be a thoughtful, 
conscientious, and able mariner who almost immediately 
accepted personal responsibility for his actions….(he) did 
lawfully have a mariner’s license which had never been the 
subject of previous disciplinary action.  Nor did the Coast 
Guard present any evidence to suggest (that he) has been the 
subject of any other disciplinary action before or since the 
onset of this case….it appears that despite the filings of 
several sets of increasingly severe charges against him, he 
remained honest, reflective, and insightful about the real 
world economic conditions that forced him to “sail short” on 
the dates alleged.” 
  

ROGERS: Decision and Order 
 “It is hereby ordered that all elements of the Complaint filed 
against respondent Murray Randall Rogers are found proved.  It 
is further ordered that, in accordance with 46 CFR §5.19(b), the 
undersigned notifies Respondent that he is admonished to 
hereafter observe the requirements of 46 CFR §15.401.  This 

admonition will be made a matter of official record.  Please take 
notice that issuance of this Decision and Order serves as the 
parties’ right to appeal under 33 CFR Part 20, Subpart J.  A 
copy of Subpart J is provided as Attachment B. 
 The penalty or sanction was the least possible and 
equivalent to the initial “Letter of Warning” offer that was 
subsequently jacked up to the point where Judge Massey 
rejected it.  A verbal reprimand by the Commanding Officer 
of MSO Morgan City for making a flawed judgment call 
would have achieved the same ends 4½ years earlier.  It would 
not have cost the mariner his career. 
 

It is still not over… 
 The fact that the Coast Guard is allowed to drag out our 
mariners’ cases with continual “remands” is absolutely 
inexcusable.  The ROGERS case is only the latest example.  
The only way to change the system is to convince Congress 
that change is necessary.  Is this really the way that Congress 
intends to allow the Coast Guard to continue to 
“superintend” our mariners as part of their Marine Safety 
mission?  This is an open question that attracted the attention 
of Congress largely through the decade-long efforts of 
attorney J. Mac Morgan – a lawyer who rose through the 
ranks as a towboat Captain to become a “heavy tow” pilot on 
the western rivers before he turned to law. 
 The lawsuits filed against Coast Guard Commandant Thad 
Allen, Chief ALJ Joseph Ingolia, and members of their 
respective legal staffs are still being pursued in Federal 
District Court in New Orleans.  However, instead of paying 
any attention whatsoever to the problems our mariners face in 
dealing with the Coast Guard’s version of  “Justice,” the U.S. 
Department of Justice simply locks on to defending the rogue 
actions of a government agency no matter how indefensible 
they may be.  It doesn’t appear as if they have any interest in 
mariners at all – not only in the cases presented in the “Justice 
Handbook: but in other areas such as punishing a major 
corporation for failing to report 44 accidents serious enough 
for the injured parties to hire attorneys and file lawsuits.  

WE URGE CONGRESS TO REFORM THE 
COAST GUARD’S “JUSTICE” SYSTEM 

By Richard A. Block 
 
 In reviewing the Coast Guard Authorization Bill for 
2010 (H.R.-3619) recently passed overwhelmingly by the 
House of Representatives and comparing it with last year’s 
comprehensive Bill that was never addressed by the Senate, 
we noted that something very important is missing. 

The Coast Guard allowed its Administrative Law system 
to wreak havoc with a number of our mariners as we reported 
in September in our book titled The Coast Guard “Justice” 
Handbook.(1).  Unfortunately, the conduct we observed is more 
than likely only a very small part of what has taken place over 
the past 20 years.  [(1)Refer to our Report #R-204.] 

Too many mariners blissfully accept public relations hype 
that the Coast Guard are always the “good guys” and 
mistakenly believe they have nothing to fear from the Coast 
Guard’s even-handed administration of “justice.”  If you 
harbor these thoughts, consider spending a few moments and 

contact some of the attorneys listed on our website or others 
who have been called upon to defend mariner credentials. 

 While most attorneys were shocked by the 
allegations against several Administrative Law Judges (ALJ) 
including Chief ALJ Joseph Ingolia, we believe our mariners 
have even more reason to be shocked by the Coast Guard’s 
entire Investigative apparatus that has been allowed to operate 
in a grossly deficient manner since at least 1994 according to 
at least three major government reports written about it since 
that date.(1)  Additionally, prior abuses by the preceding Chief 
ALJ led to that official’s “retirement.”  .  [(1) Refer to our Reports 
#R-429-A, #R-429-B, and #R-429-M.] 

The current Chief ALJ is awaiting the outcome of two 
separate civil trials in Federal District Court in New Orleans 
(DRESSER and ROGERS) and an internal investigation by 
the Department of Homeland Security’s Inspector General’s 
Office.  Nevertheless, Congress, the Department of Homeland 
Security and the Department of Justice have allowed the Coast 
Guard’s Administrative Law system to plow full speed ahead 
just as if nothing ever happened. 

Two of our Directors attended the July 31, 2007 hearing in 
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Washington conducted by Congressman Cummings.  In 
September 2009, they met with DHS OIG lawyers on this 
subject and, subsequently three of our Directors met with the 
Coast Guard’s Judge Advocate General RADM Baumgartner. 
 

Our Mariners Victimized 
 Eric N. Shine, a U.S. Merchant Marine Academy 
Graduate and former Naval Reserve Officer stated: “If you 
make it clear to Congress that (the Coast Guard) is a "special 
branch of military" making up "rules" for civilians, civilian 
licensing and employment, I think it might just wake some 
people up.  Until you do that you can watch the U.S. Merchant 
Marine be driven deep into an early and permanent grave.  
This is the core issue in everything going on…Like I said all 
of this is going to continue as long as a "branch of 
military", self-declared or otherwise. "special" or not, is 
allowed to be involved in civilian affairs….This is going to 
get much worse (if that is even possible) before it gets any 
better until you go to that very core issue of a self declared 
special branch of military being involved and carrying on 
civilian affairs.  It is treating us as if we are in the Coast 
Guard?  This is why I am having huge problems with what 
you guys are doing, and not doing about what is going on.” 
 The record shows(1) that the Coast Guard’s “Marine 
Safety” mission that affects every merchant mariner has been 
grossly mismanaged by this “special branch of the military” – 
i.e., the Coast Guard.  All you have to do is read former Vice 
Admiral Card’s report(1) of the mess the Coast Guard has 
made of its marine safety mission in the last decade.  Every 
mariner knows first hand of the mess the Coast Guard made of 
credentialing as well as of investigations.  It is time to totally 
separate the Merchant Marine from the Coast Guard.  [(1) 

Our Report #R-401-E.] 
 

What our Mariners Need to Know 
 Eric Shine also points out an important theme in American 
History – the Posse Comitatus Act of 1878(1) – that in times of 
peace prevents American civilians (like our merchant 
mariners) from falling under the control of a military 
organization such as the U.S. Coast Guard.  There is no 
question about the military’s direct and perverse involvement 
in the SHINE case or in the ROGERS case in using their 
power to absolutely crush both mariners.  [(1) Search for Posse 
Comitatus Act on the internet.] 
 Reduced to its simplest terms, the SHINE case dealt with the 
mistreatment of a mariner who reported unsafe conditions aboard 
ship to a Coast Guard investigator.  For his efforts on behalf of 
“Marine Safety” he lost his license, his home, possessions, career, 
and his reputation.  While his decision was appealed over a year 
ago, it was and never responded to.  Where can our mariners 
find any “justice” in this kind of treatment?  
 The Coast Guard created a mountain out of an anthill with 
its prosecution of Capt. Murray R. ROGERS after Coast 
Guard investigators sidetracked his request to speak with the 
Commanding Officer of the Morgan City Marine Safety 
Office.  The more Murray, a former Coast Guard enlisted 
man, complained about their conduct – first to the District 
Commander and then to Senator David Vitter – the more the 
charges against him multiplied.  Judge Jeffie J. Massey threw 
out the Coast Guard’s flimsy case for just this reason, but was 

later overruled.  To add insult to injury, the Coast Guard never 
prosecuted Murray’s employer, who failed to provide him 
with a second licensed officer on a 24-hour boat. 
 

The Coast Guard’s Vindictive Behavior 
 Little people have been given too much power and this 
power has been used to corrupt the system.  Two and a half 
years after the revelations in the Baltimore Sun, nobody has 
stepped forward to correct the system. 
 Captain Murray Rogers took his case to Federal Court.  
His attorney, James Doherty, Esq. recently made the 
following argument asking for a Jury trial: 
 “On July 11, 1789, Thomas Jefferson wrote to Thomas 
Paine: "I consider trial by jury as the only anchor ever yet 
imagined by man, by which a government can be held to the 
principles of its constitution,"  

“The Coast Guard Suspension and Revocation action was 
instituted against Mr. Rogers only after he refused to be 
coerced by Coast Guard officials into providing false 
testimony against his maritime employer.  During the course 
of the S & R action, Mr. Rogers' right to due process was 
violated when the Coast Guard concealed evidence, first 
when required by subpoena and later when it failed to 
completely respond to his interrogatories and requests for 
production.  During the course of the S&R action, Mr, Rogers 
was forced to watch as the Coast Guard engaged in a power 
play to undermine the independence and decision-making 
authority of Administrative Law Judge Massey,  He was made 
to wait three years for a decision on appeal from the Vice 
Commandant so the defendants could gain a strategic 
advantage in (the separate) Dresser vs  Ingolia (case).  The 
spurious action against his mariners license and the fact that 
he has been at the center of allegations levied by ALJ Massey 
against the defendants have resulted in Mr. Rogers being 
unable to secure gainful employment in the maritime industry.  
Mr. Rogers has unequivocally endured a lot. 

“What has not endured, however, is Mr. Rogers' faith and 
confidence that our American system of justice is in fact 
committed to that end.  The defendants(1) herein are being 
represented by the United States Department of Justice.  Other 
divisions within the Department of Justice have refused and/or 
failed to investigate Mr. Rogers' allegations of corruption and 
deprivation of due process rights.  Mr. Rogers and the 
defendants know that he can never find justice within the 
administrative law system.  So too should this Court recognize 
that fact.  Justice's beacon can only shine brightly if Mr. 
Rogers' allegations are considered by a jury.  It is difficult to 
envision a case more in need of and more deserving of a jury 
trial.  Only this Court can preserve Mr. Rogers' opportunity to 
experience the "purest form of democracy known to human 
kind", the jury trial.   Finally, Mr, Rogers respectfully asks the 
Court to contemplate the larger question in reaching a decision on 
the defendants' motion to dismiss, that is, what message does it 
send to the American public about our judicial branch if it 
permits attempts to corrupt an entire system of justice – the  
administration law system – to go unabated and never hold the 
perpetrators thereof accountable?”  [(1) Defendants include U.S. 
Coast Guard Commandant Admiral Thad Allen, Chief 
Administrative Law Judge Joseph Ingolia and members of both 
their staffs.] 



Newsletter   9 

For Our Mariners to Consider 
 Although your credentials may be issued by the Coast 
Guard, you are not in the Coast Guard which is one of the 
nation’s five military services.  You are a civilian. 
 The distinct possibility if Congress and the Coast Guard 
itself fails to clamp down on the arrogant abuse or misuse of 
the Coast Guard’s investigative and enforcement powers in its 
“Marine Safety” mission, few if any thoughtful individuals 
will pursue a career that involves years of preparation and 
costly formal training.  For example, is it wise for a mariner to 
gamble sums like $60,000(1) to $78,100(2) now required to 
obtain some limited-tonnage endorsements through necessary 
education and training services when they stand a chance of 
having your career held hostage by the arbitrary whim of 
arbitrary and capricious Coast Guard officials.  It is even 
worse considering that so many of these officials have only 
scant knowledge of the industry they are charged with 
regulating especially if there is no effective mechanism for 
timely appeal.(3)  [(1) Amount of student loan limit sought by 
Congress.  (2) The cost of training a deckhand to become a 
Mate of Towing Vessels, Proceedings, Fall 2008, p.43.  (3) 

Refer to our Report #R-436, Rev. 3.] 
 The Administrative Law system allows the Coast Guard to 
continue activities that, in a number of cases, have become little 
more than vendettas against individual mariners that extend for 
years on end.  For example, the DRESSER case dragged on for 
11 years and directly involves a questionable decision made by 
the current Chief Administrative Law Judge.  The SHINE case 
has dragged on for 7 years; and the ROGERS case for 5 years 
without resolution.  These are just three of many more cases that 
the Coast Guard Marine Safety Directorate has screwed up and 
then covered up and have stalled out in the Administrative Law 
system.  This cover-up reached the highest levels in our nation’s 
capitol after a GAO report unsuccessfully tried to whitewash the 
situation last summer. 
 If our mariners really believe that bad things like this only 
happen to “the other guy,” devote some time to reading The 
Coast Guard “Justice” Handbook.  There is a wide assortment 
of “other guys” whose cases are detailed in the Handbook.  
Within a few pages, you will understand why we placed the 
word “Justice” in quotation marks.  Unless things change 
dramatically and for the better, our best advice to mariners 
may be to “Abandon Ship.”   

MASTER OF TOWING VESSELS ASSOCIATION REPORT 
By Captain Jordan May 

 
[Contact Info: Captain Jordan May, Master of Towing Vessels 
Association, www.mtvassociation.com.  Tel: (541) 220-9559.] 
 
 The Pacific Maritime Expo wrapped up last week and the 
MTVA Booth was well worth our time again this year.  We 
acquired 11 new captains, a couple new sponsors and have entered 
into a few new ventures.  There were several new members who 
joined at the Expo bringing our total membership to around 185 tug 
captains.  The Paypal link is now up with online application also.  
We will add a check box for "renewal" soon. 
 One project moving forward is an MTVA Training Tractor 
Tug capable of accommodating 2 senior captains and 4 mates.  
We have started dialog with tug designer Jonathan Parrot of 
Jensen towards designing this tug incorporating some of our 
captains’ ideas and concepts.  This would be utilized for real ship 
work and training instead of relying on a simulator.  The idea has 
already received remarkable support from the industry and 
simply requires $7 million in educational funding, which is not 
un-realistic with the current administration’s push toward 
developing training and workforce programs. 
 The USCG Inspection Conference did not lead to any real 
eye popping revelations; in fact we might be more confused 
than we were before the Expo.  We were told, however, that 
they are coming some day and that somebody is holding them 
close to their chest.  We though that “somebody” might be the 
Prevention Doctrine Branch Chief, Steve Danscuk who 
presented the Towing Vessel Inspection Bridging Conference, 
however…it isn't.  Steve was very considerate of our issues 
though and is happy to help where possible.  
 We did stress our main concern that work hours and 
manning levels are critical if a Certificate of Inspection (COI) is 
coming to tugs.  If logbooks are carefully avoided, as they have 
been in the past, here is no use in doing a tug inspection. 

 Over the past year we have covered nearly every 
controversial towing topic in detail in the blog which is accessible 
in the "Towing Forum" area of the website.  We have had a 
great year considering our small, grassroots beginning. 
 Many thanks to all the MTVA Members who came to 
work the booth and see the show.  We are now preparing for 
our booth at the International Tug and Salvage Conference 
in Vancouver B.C. this summer. 
 Our first round of elections for MTVA Board Members took 
place at the show and the remaining votes will be gathered over 
the Internet over the next 4 weeks.  11 members have been 
nominated for the Board of Directors.  Their names and a short 
bio will be forwarded soon when we ask for your vote. 
 The seven (7) elected members on the board will serve a 2 
year term.  They will review and consider the various issues 
we juggle and attempt to forward a consensus representative 
of the entire MTVA membership.  For the most part feedback 
and opinions so far have been universal 99% of the time.  
Regardless of geography, it appears that being stuck on a tug 
half the year produces many of the same challenges. 
 

Maybe a “Frame able” License? 
MTVA just received a call from Frank Sturm who is the 

Deputy Director of Coast Guard Standards in Washington 
D.C..  He explained that the Frame able license issue is not 
dead in the water and that a solution to satisfy those who 
would like the option to is currently in the works.  While it 
will take some time to get there, the likely result that is being 
considered is a digital file that can be sent to the license 
holder.  A license holder can then print out a license he could 
frame on a paper of his/her choice at home or at a print shop.  
This digital format might be free for the license holder since 
the Coast Guard printing cost would be eliminated.  
 Anyway, its good news for those of us who might want to 
posses the traditional form of a U.S license and a step in the right 
direction for the Coast Guard to take in responding to issues 
important to our mariners. 
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WORK/SAFETY FORUM: SAFETY TIP #2  
IMPROVING YOUR VISUAL ACUITY 

By Paul Driscoll, Master Chief, USCG (Ret’d) 
 

This safety tip, while virtually at the opposite end of the 
detectable light spectrum, is closely related to the Safety Tip #1 in 
Newsletter #64.  That tip covered the difficulty in recognizing 
and the best technique for detecting running lights hidden within 
the background light clutter normally encountered when entering 
highly illuminated approaches as often encountered when 
transiting a number of highly populated urban ports.  This tip 
covers how to best detect unlit objects after dark. 

To start off let’s go over the physical characteristics of the 
human eye.  Understanding the strengths and weaknesses 
common to human vision is essential to knowing how to 
effectively detect these objects.  There are a number of well 
documented studies on the human eye and night vision, but to 
limit this to our purposes, I’ve dropped all but the basic 
essentials to give our mariners enough information to 
understand why we would suggest that all mariners should 
make an effort to learn this technique.  

Essentially behind the lens of the human eye, which focuses 
light on the retina, the retina is made up of sensors that are a 
series of cones and rods.  There are about 17 rods for every cone 
and it is the cones that make up the center of the retina at the back 
of the eye behind the lens.  These rods are located more 
to the periphery surrounding this concentration of 
cones.  The cones define color and fine detail 
and are most effective in bright light whereas the 
rods lack fine resolution or the ability to sense 
color.  The rods however have a much higher 
degree of sensitivity to light making them far 
more sensitive to the detection of objects in low-
light environments.  In simple terms, at the 
center of the human eye, there is a blind spot 
that does not see in the dark.  If you attempt to look directly 
towards a low-lit target, it will be lost in this blind area at the 
center of the eye.  Knowing this will allow you to train yourself 
to focus on the information that rods are able to detect in low 
light situations. You can accomplish this by concentrating on 
what the eye detects/sees 15 to 20 degrees off the center of your 
visual sight picture.  While both rods and cones function during 
day and night, after dark the rods will pick up far more 
information than the cones.  In this approach you primarily 
employ the light sensitivity of the rods in order to pick up small 
amounts of light that reflect off all objects in the dark. 

In practical application it is important to know that if you 

have been exposed to any bright lights before standing a night 
lookout watch it will take the cones of your eyes about 5 to 7 
minutes to attain maximum sensitivity. Whereas, the rods 
which are far more sensitive in low-light situations can require 
an average of 30-45 minutes of complete darkness to attain 
their full sensitivity to insure maximum effective night vision.  
Remember, the rods are most sensitive and provide the 
greatest potential for detecting objects in a low-light situation. 

As an example of why learning this technique is worth the 
effort, I need to share an experience a close friend and former 
shipmate related to me.  He was underway offshore operating 
in mildly inclement weather, where sea return was causing a 
good deal of clutter at the center of the display on the radar 
scope. This sea clutter could not be removed by common 
adjustments.  His routine visual scans were picking up no 
running lights in any direction, but he kept having the 
haunting feeling that there was something off the port bow.  
After several scans, he further sensed something was there, 
because after repeated visual scans he had a growing 
impression there really might be a faint white target moving 
through the water and coming in his direction.  Standing on 
the bridge wing he began systematically scanning that sector 
and paying close attention to what he was picking up at the 
edges of his vision and suddenly there it was what sailors refer 
to a “Bone in her teeth.”  He was almost certain now that out 
there in the dark he detected the bow wake of a fast moving 

vessel.  With little more that a gut instinct and a small 
amount of information from the edge of his night 

eyes, he made the decision to come to all stop.  
He now was being distracted by the thought 
that he was hearing the rush of water only to 
see a large military vessel cross just ahead of 
his bow, running at high speed in darkened 
ship conditions, most likely conducting local 
war games.  

But for this scrap of information and years 
of operating experience, which led him to err on the side of 
caution, this event may have resulted in a tragic outcome.  In a 
perfect world, all objects would be well lit and no sea return 
would ever obstruct our radars.  However, in the real world, 
those of us with enough underway time can all share similar 
stories of close calls where, but for Grace of God and the 
sharp eye of a good lookout, things could have ended badly.  
Taking the time to become proficient in this technique will 
cost you nothing and the payoff could be beyond estimation. 

If you have an experience or a tip you would wish to share 
with fellow mariners, we want to hear from you.  Please E-mail 
or write me, Paul Driscoll, at the National Mariners Association.  

NEW AND REVISED NMA REPORTS 
 

[The Master Index of all of our Association’s Reports 
appears on our internet website.  The reports listed below 
are new, revised or updated since the last newsletter.  
NMA members can receive a download of any report on 
request by phone, e-mail, or fax.] 

 
NMA Report #R-200-A, Rev. 2.  Hours of Service Issues 
on Towing Vessels.  10p. Revised Nov. 10, 2009.  An open 

discussion by our mariners on the meaning and lack of 
enforcement of the 12-hour rule on towing vessels. 
 
NMA Report #R-315-F, Rev. 1.  This is the Aug. 2009 Revision 
of the Coast Guard’s booklet titled Marine Employers Drug 
Testing Guidance, What Marine Employers Need to Know 
About Drug Testing.  One of the most serious mistakes any 
mariner can make is to take the Coast Guard’s drug-testing 
program for granted.  This booklet outlines what your employer 
is expected to know about the drug testing program and working 
mariners should know as well.  62 p. 
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NMA Report #R-347, Rev.1. 31p.  Proposed Rulemaking 
on Maritime Workplace Safety and Health Issues.  See the 
article “An Opportunity to Move Forward on Safety & Health 
Issues” in this Newsletter. 

As a mariner, do you believe that the OSHA regulations 
that protect workers in land-side jobs somehow protect you 
while working on the water.  If so, think again.  Although 
Congress expected the Coast Guard to enforce workplace 
safety and health regulations in maritime occupations, 
somehow the plan never made the transition from land to 
water.  The right hand of government never learned what the 
left hand was not doing until we brought the issues to the 
attention of Congress. 

The Coast Guard “got the message” 10 years ago – but 
roughly 30 years behind the times – and did prepare a 
rulemaking package to carry out the intent of the 1970 
Occupational Safety and Health Act.  However, this package 
was limited to the Outer Continental Shelf.  The proposed 
regulations would have only covered a small portion of our 
nation’s mariners.  Even that proposed rulemaking was shot 
down by the industry and lost in the bureaucratic machinery.  
After all, our limited tonnage mariners have been all but 
invisible to the Coast Guard in Washington and the Coast 
Guard neglected and downgraded their “Marine Safety” 
mission in the past decade. 

Our Association followed this proposed rulemaking for 
the past 10 years.  Our report concentrates on only one part of 
the rulemaking, a revision to 33 CFR Part 142.  It also 
contains OSHA Directive CPL 2-1.20, that delineates 
OSHA/USCG Authority Over Vessels. 

 
NMA Report #R-350. Rev. 5, Nov. 12, 2009.  Update on 
“Issue L” (only) Improve Whistleblower Protection for 
Merchant Mariners. 5p.  Congress proposes in HR-3619 to 
introduce a new procedure that would protect mariners who 
are “whistleblowers.”  The existing statute provides us with an 
unacceptable degree of protection.  Let us have your written 
opinion on the new proposal.  

 
NMA Report #R-370, Rev. 3.  (Series). [Formerly Report 
#R-258]  Watchstanding and Hours of Service Limits 
Using the Two-Watch System.  16p. This updated report 
explains Coast Guard Policy Letter G-MOC #04-00, Rev. 1.  
Work-hour limits are one of the most important issues our 
Association dealt with since its founding in 1999.  We 
prepared 24 separate reports on this issue as enumerated in 
this report’s bibliography.  We expect to see that the proposed 
towing vessel inspection regulations will deal with hours-of-
service when they are introduced although this is far from 
guaranteed. 
 
NMA Report #R-370-L, Rev. 1  (Series)  The National 
Transportation Safety Board Views on Fatigue and Hours 
of Service Regulations.  21p.  [Formerly Report #R-200]  
The NTSB can “recommend” suitable work-hour limits for 
valid safety reasons.  However, only Congress can establish 
those limits which they would then expect the Coast Guard 
to enforce.  In a series of reports, listed in this report’s 
bibliography, our Association previously asked Congress to 
establish a maximum 12-hour work day for all mariners. 

NMA Report #R-401-I.  The Posse Comitatus Act and 
Homeland Security, by John R. Brinkerhoff, Feb. 2002.  6p. 
This authoritative report is presented as part of our research 
into The Coast Guard “Justice” Handbook.  
 
NMA Report #R-408-A.  Seafarer Fatigue: Wake Up to 
the Dangers.  9p.  We retrieved this report from our 
association’s files.  It contains the responses by 2,500 
seafarers of 60 different nationalities, serving under 63 
different flags to a widely circulated questionnaire on 
shipboard fatigue conducted by the International Transport 
Workers Federation (ITF).  Our Association also circulated a 
comparable questionnaire to many of our limited tonnage 
mariners with interesting results. 
 
NMA Report #R-440-C.  Obstructive Sleep Apnea.  10p.  
This report contains three NTSB recommendations to the 
Coast Guard to implement a program to identify licensed 
mariners who are at high risk for obstructive sleep apnea, to 
be sure they are appropriately evaluated and treated.  Also 
included in the report is an excellent report taken from the 
Master of Towing Vessels Association website titled Sleep 
Apnea and the Professional Mariner by Captain Doug Pine 
that puts the significance of these recommendations into 
perspective for our mariners. 
 
NMA Report #R-444, Rev. 2.  Bilge Water Processing 
Equipment.  Oily-water separators always have been a 
problem on vessels where they are installed.  The report 
explores the problems faced by our limited-tonnage mariners.  
The revised report now includes the Final Rule on “Pollution 
Prevention Equipment” from the Oct. 13, 2009 Federal 
Register.  All vessels replacing or installing oily-water 
separators and bilge alarms must install equipment that meets 
the new standards in 33 CFR §155.350 & §155.369 and 
existing international standards in MARPOL Annex I, 
regulations 14, 18 & 31. 
 
NMA Report #R-453.  Seafarer’s Shoreside Access.  5p.  
The Coast Guard is finally taking steps to improve mariners’ 
access to vessels after receiving many reports of Chaplains, 
seafarers, welfare organizations and union representatives 
being denied access to vessels tied up at facilities.  It certainly 
has taken them long enough to act! 
 
NMA Report #R-454.  I.L.O. Maritime Labour 
Convention, 2006.  105p.  This report presents the text of this 
convention as described in this Newsletter. 
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E-MAIL CREDENTIAL STATUS NOTIFICATION 

 
 In our struggle over the past two years to help our mariners 
obtain or renew their credentials at the National Maritime 
Center, many of these credentials were “in limbo” for as long 
as three months (90 days) or more.  During this time, mariners 
would call the NMC to find out if their application had moved 
through processing.  Some mariners became so desperate they 
called every day, sometimes making dozens of calls to try to 
obtain an answer. 
 

Improvement Announced 
 Although only about two-thirds of our mariners have 
internet connections that allow them to receive e-mails, the 
National Maritime Center (NMC) announced an improvement 
in service for those mariners with an internet address.  The 
announcement follows: 
 “Today the National Maritime Center (NMC) launched a 
new service that will automatically send an email notification 
to mariners informing them of the status of their credential 
application as it is being processed by the Coast Guard.  An 
information bulletin is posted on our web site at: 
http://www.uscg.mil/nmc/announcements/auto_email_bulletin.pdf. 
 “Mariners who provide an email address with their 
credential application will receive an email when their 
application passes through the following states of processing: 
* Sent from an REC to the NMC. 
* Awaiting Safety and Suitability clearance. 
* Awaiting Medical Evaluation. 
* Being Evaluated by Medical. 
* Awaiting Professional Evaluation. 
* Being Evaluated for Professional Qualifications. 
* Awaiting Information. 
* Approved to Test. 
* Approved to Print. 
* Issued. 
* Confirmation of deliver and request for feedback. 
 “Additionally, there will be reminder e-mails while in 
Awaiting Information or Approved to Test.  The information 
sent by e-mail will be as close to real time as possible.  In fact, 
due to the timing of data updates, it will likely be a day ahead 
of information currently found on the on line Application 
Status Checker.  Due to security and privacy concerns, e-mails 
regarding Awaiting Information and Approval to Test will not 
contain all of the information that will be in the hardcopy 
letter sent to the mariner via the postal service but will refer to 
the Application Status Checker and/or the hardcopy letter. 
 “In order to receive our emails you need to be sure that the 
following email address is not blocked or routed to "Junk" or 
"Spam" 

donotreply_MMLD_NOTIFICATION@uscg.mil. 
 Please note that free email services are available from 
numerous providers.  The NMC will continue to upgrade this 
service as we undertake other system improvements and we 
look forward to your feedback.”  s/Captain David C. Stalfort, 
Commanding Officer U.S. Coast Guard National Maritime 
Center. 

HR-3619 – COAST GUARD AUTHORIZATION 
BILLOF 2010 

 
 On Oct. 28, 2009 Congressman Elijah E. Cummings, 
Chairman of the House Subcommittee on Coast Guard and 
Maritime Transportation and one of the sponsors of HR-3619 
titled the Coast Guard Authorization Bill of 2010, assisted in 
passing the bill in the House of Representatives by a vote of 
385 to 11.  Congressman Cummings served as “floor 
manager” of the Bill. 
 This bill, if also passed by the Senate without 
modification, would allow the Coast Guard to add an 
additional 1,500 personnel.  According to the government 
Accountability Office(1)  the Coast Guard has 42,600 military 
personnel, 7,300 civilians and 8,100 reservists.  [(1) GAO-09-
810T, July 7, 2009]. 
 “This authorization will hopefully allow the Coast Guard 
to shed their tradition of doing more with less,” said 
Congressman Cummings.  “The Coast Guard deserves 
recognition as a critical piece of our homeland security 
strategy; one we hold responsible for the safety of both 
professional and recreational mariners.  We must provide the 
funding needed to continue to improve on their outstanding 
history of service.”] 
 We have seen that the idea of doing more with less simply 
covered up the ready excuse that the Coast Guard could 
always bring up when accused of not doing a job particularly 
well or even adequately.  The Inspector General’s report 
#OIG-08-51 (i.e., our Report #R-429-M) literally blew the 
Coast Guard’s Marine Casualty Investigation’s process out of 
the water.  The Inspector General traced the Coast Guard’s 
malfeasance in investigations back to a government report 
issued in 1994 after which it corrected just enough to keep it 
beneath the radar until 2008.  This was another outstanding 
Cheapskate example like Commandant Kramek’s decision in 
1994 that it was just too expensive to inspect towing vessels.  
Congress fell for the approach at the time but learned after a 
number of high profile accidents that Kramek’s policy was 
“penny-wise but pound-foolish.” 
 

Is There Anything in this Bill 
for our Limited Tonnage Mariners? 

 Yes – but any changes will play out over the long term.  
However, the fact that the House of Representatives stated its 
intent to move forward on a number of issues is significant by 
itself.  For example, the determination to reform the entire 
“Marine Safety” mission extends to changing some of the 
fundamental laws that govern the system and deal with 
internal Coast Guard matters.  Some of these changes will 
directly affect towing vessels that will finally come under 
inspection. 
 Unfortunately, the last time the House of Representatives 
passed similar legislation in April 2008.  However, the U.S. 
Senate failed to act and the measure quietly expired with the 
end of the 110th. Congress.  Congress last enacted Coast 
Guard authorization legislation in 2006. 
 However, we should point out that many of the key 
provisions of HR-3619 remain from the 2008 version which 
was then H.R. 3820.  The earlier measure contained a 
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proposal to rehabilitate the Coast Guard’s Administrative Law 
Judge program that does not appear in the new H.R.-3619.  
Our Association presented the shortcomings of the current 
system in our book titled The Coast Guard “Justice” 
Handbook, our Report #R-204. 
 HR-3619 is available as NMA Report #R-203-E.  Call us 
and we will e-mail you a copy.  You can follow this Bill on 
the internet at http://thomas.loc.gov/.  Go to “Browse bill by 
sponsor,” and select Congressman James Oberstar from the 
list of Representatives; scroll down to H.R.-3619 and pick 
your way through to examine the text of the legislation. 
 

Focus on these Issues 
 In reviewing the proposed legislation, we were attracted to 
these specific areas.  Our emphasis :is indicated by (ê): 
 
Sec. 210. Merchant Mariner Medical Advisory Committee. 
Sec. 307. Merchant mariner document standards. 
Sec. 312. Loran-C signal. 
êSec. 602. Maritime Education loan program. [Note: As 

discussed in NMA Newsletter #63, pages 20 & 21, as H.R. 
2651.  We particularly appreciate the efforts of Ms. Berit 
Erickson, Sailors Union of the Pacific.] 

Sec. 721. Marine Safety 
Sec. 722. Marine Safety Staff. 
Sec. 723. Marine Safety Mission Probabilities and Long Term 

Goals. 
Sec. 724. Powers and Duties. 
Sec. 725. Appeals and waivers. 
Sec. 805. Mariner records. 
Sec. 806. Deletion of exemption of license requirement for 

operators of certain towing vessels. 
êSec. 807. Log books.   
Sec. 808. Safe operations and equipment standards. 
êSec. 809. Approval of survival craft. 
Sec. 810. Safety management. 
êSec. 811. Protection against discrimination.  [Note: We 

discussed this significant issue in NMA Newsletter #63, p21.  

For additional details, request a copy of “Update to Report 
#R-350, Rev. 5, Issue “L” dated Nov. 12, 2009]  

Sec. 813. Oaths. 
Sec. 814. Duration of credentials. 
Sec. 815. Fingerprinting. 
êSec. 816. Authorization to extend the duration of licenses, 

certificates of registry, and merchant mariners' documents. 
Sec. 817. Merchant mariner documentation. 
Sec. 818. Merchant mariner assistance report. 
Sec. 819. Offshore supply vessels. 
Sec. 820. Associated equipment. 
êSec. 821. Lifesaving devices on uninspected vessels. 
êSec. 823. Renewal of advisory committees.  [Note: Among 

other things, this proposal would provide for greater 
mariner representation on the Towing Safety Advisory 
Committee.] 

Sec. 824. Pilot required. 
Sec. 1101. America's Waterway Watch Program. 
êSec. 1115. Seamen's shoreside access.  [Note: Refer to our 

Report #R-453.  We particularly want to recognize the 
efforts of Father Sinclair Oubre.] 

Sec. 1317. Limitation on jurisdiction of States to tax certain seamen. 
 
 We believe that Congress is adequately informed about the 
issues our mariners face.  However, keep in mind that “Marine 
Safety” is only one of eleven missions that Congress assigns to 
the Coast Guard.  Our Association was asked to testify before 
Congressman Cumming’s subcommittee on “Marine Safety” on 
three occasions.  While our focus is on this particular Coast 
Guard mission, our mariners can learn much more about 
problems in “marine safety” by reading the report of former 
Vice Commandant James Card (as reprinted in our Report #R-
401-E) and in our two reports on “credentialing” in our Reports 
#R-428-D, and #428-D, Rev. 1).   
 While these reports and Congressional hearings strike very 
close to home, Congress is working to overcome past failures 
and doing its best to keep the maritime system functioning in 
spite of Coast Guard failures.  

THE TRUTH ABOUT COLD WATER 
By Mario Vittone 

 
[About the Author: Mario Vittone has eighteen years of 
combined military service in the U.S. Navy and Coast Guard.  
His writing on maritime safety has appeared in Yachting, 
SaltWater Sportsman, On-Scene, Lifelines, and Reader's Digest 
magazine.  He has lectured extensively on topics ranging from 
leadership to sea survival and immersion hypothermia.  He is a 
marine safety specialist with the U.S. Coast Guard.] 
 

I’m going to come right out and tell you something that 
almost no one in the maritime industry understands.  That 
includes mariners, executives, managers, insurers, dock workers, 
for certain – fisherman, and even many (most) rescue 
professionals: It is impossible to die from hypothermia in cold 
water unless you are wearing flotation, because without 
flotation – you won’t live long enough to become hypothermic. 

Despite the research, the experience, and all the data, I still 
hear “experts” – touting as wisdom – completely false 

information about cold water and what happens to people who 
get in it.  With another season of really cold water approaching, I 
feel compelled to get these points across in a way that will change 
the way mariners behave out there on (or near) the water. 

What follows is the truth about cold water and cold water 
immersion.  I know that you think you know all there is to know 
about hypothermia already (and maybe you do), but read ahead 
and see if you aren’t surprised by something.  When the water is 
cold (say under 50 degrees F) there are significant physiological 
reactions that occur, in order, almost always. 
 

You Can’t Breathe: 
The first is phase of cold water immersion is called the 

cold shock response:  It is a stage of increased heart rate and 
blood pressure, uncontrolled gasping, and sometimes 
uncontrolled movement.  Lasting anywhere from 30 seconds 
to a couple of minutes depending on a number of factors, the 
cold shock response can be deadly all by itself.  In fact, of all 
the people who die in cold water, it is estimated that 20% die 
in the first two minutes.  They drown, they panic, they take 
on water in that first uncontrolled gasp, if they have heart 
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problems – the cold shock may trigger a heart attack.  
Surviving this stage is about getting your breathing under 
control, realizing that the stage will pass, and staying calm. 
 

You Can’t Swim: 
 One of the primary reasons given by recreational boaters 
when asked why they don’t wear a life jacket, is that they can 
swim. Listen up, Tarzan; I swam for a living for the better part 
of my adult life, and when the water is cold – none of us can 
swim for very long.  The second stage of cold water 
immersion is swimming failure.  Lacking adequate insulation 
your body will make its own.  Long before your core 
temperature drops a degree, the veins in your extremities 
(those things you swim with) will constrict.  You will lose 
your ability control your hands, and the muscles in your arms 
and legs will just flat out quit working well enough to keep 
you above water.  Without some form of flotation, and in not 
more than 30 minutes, the best swimmer among us will 
drown – definitely – no way around it.  Without ever 
experiencing a drop in core temperature (at all) over 50% of 
the people who die in cold water, die from drowning 
perpetuated by swimming failure. 
 

You Last Longer than You Think: 
If you have ever heard the phrase, “That water is so cold, 

you will die from hypothermia within ten minutes.” then you 
have been lied to about hypothermia.  For that matter you can 
replace ten minutes with twenty, or thirty, or even an hour, 
and you’ve still been lied to.  In most cases, in water of say 40 
degrees (all variables to one side), it typically takes a full hour 
to approach unconsciousness from hypothermia the third stage 
of cold water immersion – though you must be wearing 
flotation to get this far. 

We are all different in this regard, but I once spent an hour 
in 44 degree water wearing street clothes and my core 
temperature was only down by less than two degrees (I was 
not clinically hypothermic).  It was as uncomfortable to be 
sure, and I wouldn’t recommend finding your own limit, but it 
probably would have taken another hour to lose 
consciousness, and an hour after that to cool my core to the 
point of no return.  The body’s efforts to keep the core warm – 
vasoconstriction and shivering – are surprisingly effective.  
The shivering and blood shunting to the core are so effective, 
that twenty minutes after jumping in (twice the “you’ll be 
dead in ten minutes” time), I had a fever of 100.2. 
 

Rescue Professionals Think You Live Longer: 
There is a good side to the misconceptions about 

hypothermia.  Should you ever be in the water in need of 
rescue, you can be certain that the Coast Guard is going to 
give you the benefit of every possible doubt.  When 
developing search criteria – search and rescue coordinators 
use something called the Cold Exposure Survival Model 
(CESM):  It is a program wherein they enter all the available 
data about the victim (age, weight, estimated body fat, 
clothing, etc.) and about the environment (water temp, sea 
state, air temp, wind) and the software spits them out a 
number that represents the longest possible time you can 
survive under those conditions.  I plugged my own 
information into it once and it said I could survive for over 4 

hours in 38 degree water wearing nothing but a t-shirt and 
jeans and no flotation.  I can tell you from experience that the 
CESM is full of it – I’d give me 35 minutes tops – but the 
error is comforting.  If the program that determines how long I 
might live is going to be wrong – I want it to be wrong in that 
direction. 
 

Out of the Water is Not Out of Trouble: 
I lost count of the number of survivors I annoyed in the 

back of the helicopter because I wouldn’t let them move.  I 
had a rule – if they came from a cold water environment – 
they laid down and stayed down until the doctors in the E.R. 
said they could stand.  It didn’t matter to me how good they 
felt or how warm they thought you were.  Because the final 
killer of cold water immersion is post-rescue collapse.  
Hypothermia does things besides making everything colder.  
Victims are physiologically different for awhile.  One of the 
things that changes is called heart-rate variability.  The heart’s 
ability to speed up and slow down has been affected.  Getting 
up and moving around requires your heart to pump more 
blood, being upright and out of the water is also taxing; then 
any number of other factors collide and the heart starts to 
flutter instead of pump – and down you go.  Victims of 
immersion hypothermia are two things; lucky to be alive; and 
fragile.  Until everything is warmed back up – out of the water 
and dry is good enough – mobility comes later. 
 

Did You Learn Anything? 
If you did, then hopefully you’ll use it to make good 

decisions when it comes to being safe on and around cold 
water; good decisions like these: 
� When working on deck, wear flotation.  This includes, 

especially, all fisherman in Alaska.  I couldn’t find more 
recent research, but the 31 Alaskan “fell overboard” 
casualties in 2005 died from drowning, not cold water.  Not 
one of them was wearing flotation.  Many couldn’t stay 
above water long enough for their own boats to make a turn 
and pick them up…..over a life jacket.  
� If you witness a man overboard – getting the life ring directly 

to them is critical (vital – step one – must do it).  Make certain 
that all-important piece of safety gear is not just on your vessel, 
but readily available and not tied to the cradle.  
� When working on deck – wear flotation.  I said that 

already?  Well, when I quit reading search reports that end 
with “experienced” mariners dying because they thought 
they understood cold water – I’ll come up with better advice.  

 For more advice about how to handle an accidental 
immersion into cold water – please watch Cold Water Boot 
Camp – it is one of the best 10 minutes on immersion 
hypothermia ever produced.  For even more advice, ask me! 
 
[NMA Comment:  Congress again pushes for out-of-water 
survival craft. 
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THE “BRIDGING” PROGRAM 
FOR TOWING VESSELS 

 
 The July 2008 M/V MEL OLIVER-TINTOMARA 
collision on the Lower Mississippi River in July 2008 was the 
straw that broke the camel’s back.  Everybody had a piece of 
the blame for the most expensive towing vessel accident in 
American History. 
 

Blame the Coast Guard! 
 To date, the Coast Guard still has not released their 
accident report on this incident although they successfully 
supervised the oil spill clean-up.  To the best of our 
knowledge, nobody has gone to jail for the willful violations 
of laws and regulations that clearly caused the incident. 
 In retrospect, this was merely the latest and most 
expensive of a number of incidents that were a result of 
former Commandant Robert Kramek’s “Towing Vessel 
Studies” decision of Aug. 8, 1994 – a year after the Sunset 
Limited accident that formally placed the Coast Guard on 
record as opposing the inspection of towing vessels.  If any 
one individual deserves to have the finger of blame pointed at 
him, we would give the finger to Admiral Kramek.  Note 
these significant towing incidents took place after the Sunset 
Limited accident.: 
� 1994. Puerto Rico.  M/V Emily J – T/B Morris J. Berman oil 

spill closes San Juan beaches. 
� 1996. Rhode Island.  M/V Scandia-North Cape fire, 

grounding and 828,000 gallon oil spill. 
� 1998. Missouri.  M/V Anne Holly tow rams Eads Bridge 

and strikes President Casino at St. Louis endangering over 
2,000 casino patrons and sending 50 to hospitals. 
� 2001. Texas.  M/V Brown Water V barges knock down 

Queen Isabella Causeway Bridge with multiple fatalities.. 
� 2002. Oklahoma.  M/V Robert Y. Love destroys Interstate-

40 Bridge at Webbers Falls with many fatalities. 
� 2003. Massachusetts.  M/V Evening Tide oil spill in 

Buzzards Bay. 
� 2008. New Orleans, Louisiana.  M/V Mel Oliver oil spill 

closes Lower Mississippi River for 5 days. 
� An assortment of assaults by barge-mounted cranes and 

spuds on our nation’s bridges and infrastructure as 
documented in NMA Report #R-293-B, Rev. 6. titled We 
Urge Congress to Look Into Overhead Clearance Accidents. 

 
Blame the Mariner! 

 Coast Guard investigations almost invariably blame the 
mariner for incidents like those above; and they have the 
means to punish the mariner by taking away his license.  
However, in light of the M/V Mel Oliver accident, our 
Association has reason to question just how effective or 
meaningful these tools really are. 
 In reading the accident reports, it is clear that mariners indeed 
were responsible for most of the accidents or at least shared the 
blame with their employers.  Our Association also questions the 
effectiveness of Coast Guard sanctions against individual 
companies following some of the most egregious accidents and 
how appeals can languish for as long as seven years before the 
Coast Guard gets around to responding to them. 

 In some cases, mariners displayed willful violations of 
laws and regulations while in other cases ignorance, 
incompetence, and stupidity appeared to be the order of the 
day.  Each of these incidents should serve as a beacon – a 
“horrible example” that must be avoided in the future. 
 In 2003, a Coast Guard-AWO work group reported 2,692 
bridge allision cases involving towing vessels and barges 
between 1992 and 2001.  The Executive Summary stated in 
part: “The work group concluded that 90% of the cases were 
related to human performance, 78% to pilot error, and 12% to 
operational errors.  Only 5% were related to mechanical 
problems, and for the remaining 5% there was insufficient 
information to assign a cause.”  While everybody is entitled to 
his or her opinion, in this case (and others) it appears that two 
sides (i.e., government and industry) had ganged up on the 
third major entity (i.e., labor) – or, less delicately, that they 
were in bed together. 
 

Start from Square One! 
 In the September 2008 Congressional hearing following 
the M/V MEL OLIVER oil spill, there was enough blame 
assigned to all sides in the controversy.  Industry, including 
the owners of the M/V MEL OLIVER and the industry’s trade 
association came “hat-in-hand” and offered formal, genuine, 
and believable apologies for what had happened and declared 
that they would make all necessary changes so it would never 
happen again. 
 It turns out that the Coast Guard’s entire Marine Safety 
mission is in tatters as revealed by former Vice Commandant 
James Card in a report he submitted to Commandant Thad 
Allen.(1),  Swift Congressional action is has been proposed to 
straighten out the mess.  At the time, it remained within the 
realm of possibility that Congress would take the entire 
“mission” from the Coast Guard and give it to another 
government agency.  Instead, it appears there will be some 
dramatic changes and an entirely new outlook.(2)  “Marine 
Safety” includes duties that include vessel inspection, 
investigation, and mariner credentialing (aka “licensing”).  
[(1)NMA Report #R-401-E.  (2)HR-3619, 111th Congress.] 
 

Salvaging the Coast Guard’s  
“Marine Safety” Mission 

 At this point, there is plenty of evidence that there is a lack 
of uniform knowledge (read that as “widespread general 
ignorance”) of “existing regulations” regarding towing 
vessels, investigation, and credentialing.  There are no towing 
vessel inspection regulations five years after Congress called 
for them.  Consequently, any new program such as 
inspecting towing vessels must start with the basics.  The 
“basics” include: 
� Does everybody operating a towing vessel have the right 

credentials?  That was the goal of “Operation Big Tow” to 
actually “board” towing vessels and find out.  However, that 
project had to wait for several months after the M/V MEL 
OLIVER oil spill incident just to train enough Coast Guard 
personnel to understand enough about towing vessel 
licensing to understand what they would be looking for. 
� “Operation Big Tow” proved to the Coast Guard’s 

satisfaction that almost everybody including towing 
companies and their mariners knew what the correct license 
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was and actually had one.  Anyone caught from this point on 
would be willfully violating the law. 
� Enforcing “existing” regulations is the next theme.  The 

Coast Guard will hand out books that show all of the 
“existing” regulations and then go aboard and “examine” 
each towing vessel to ensure that all mariners know the 
existing regulations.  Since these regulations have been in 
effect for years, there really is nothing new.  However, this 
will be your last chance to learn these regulations. 
� The next step will be to “introduce” the “new towing vessel 

inspection regulations.  These proposed regulations should 
be “on the street” by the end of the year and will be known 
as Subchapter M.  These regulations will be in addition to 
existing regulations.  They will be introduced as proposed 
regulations and will be open for public comment.  After the 
end of the comment period, the proposed rules will undergo 
any necessary changes.  Our Association urges each of our 
mariners to examine these proposed rules very carefully. 
� The “new rules” will be introduced as either “Interim Rules” 

or “Final Rules” and an effective date will be given.  At that 
point, Coast Guard inspectors will return to each towing 
vessel they previously examined and conduct a formal 
inspection following both the existing rules and new rules 
and issue a Certificate of Inspection (COI) to each vessel 
that successfully passes inspection.  This is the procedure 
the Coast Guard proposes to use to turn uninspected 
towing vessels into inspected vessels – as explained in their 
own words (below). 

--------------------------------------- 
The Act 

 Pursuant to the Coast Guard and Maritime Transportation 
Act of 2004, Pub. L. 108-293 of Aug. 9, 2004, a significant 
regulatory project is underway that would subject the majority 
of commercial towing vessels to Inspection.  In the period 
between the current and future state of towing vessel safety 
oversight, a Towing Vessel Bridging Program has been 
initiated to ease the transition and ensure that both the Coast 
Guard and the towing vessel industry are informed and 
prepared to meet the new requirements to be finalized in 
Subchapter M. 
 

The Objective 
 The Coast Guard will accomplish this goal by enhancing, 
improving, and increasing interactions with the towing vessel 
industry, and by acclimating all involved with the procedures, 
policy, requirements and administration of existing and, as 
implementation draws closer, new Subchapter M regulations.  To 
further these ends, during this period of transition the Coast 
Guard will conduct extensive industry outreach, properly train 
our people, and will examine every uninspected towing vessel 
(UTV) that could be inspected under Subchapter M. 
 

Elements of the Bridging Program 
 There are five elements to the Towing Vessel Bridging 
Program:  Industry Outreach; Education and Qualification; 
Industry Initiated Exams; Risk-Based Targeted Exams; and 
Law Enforcement Boardings, and Surge Operations. 
 

Implementation 
 The bridging program will be implemented in three phases. 

Phase 1 – Getting the word out 
 The initial focus of Phase 1 will be on industry outreach and 
Coast Guard personnel education, and qualification.  The focus 
will shift to conducting Industry Initiated Examinations after 
Coast Guard personnel are trained and qualified to perform 
towing vessel examinations.  Also during Phase 1, the 
Towing Vessel National Center of Expertise in Paducah, KY 
will develop a risk assessment tool that will be used in Phase 2.  
Phase 1 will commence during the summer of 2009 with an 
anticipated duration of up to 18 months, but will be scaled based 
on progress in meeting industry demand for exams. 
 

Phase 2 – Risk-Based Exams and Formal training 
 During Phase 2, the focus will be on Risk-Based Targeted 
Examinations.  In addition, the Towing Vessel National 
Center of Expertise and Coast Guard Training Center 
Yorktown, will develop and deliver training in preparation for 
Towing Vessel Inspections that will occur later in Phase 3.  
The risk-based tool developed in Phase 1 will be employed to 
determine towing vessel examination priority.  Phase 2 
activities will occur after the industry has been given the 
opportunity to participate in and the Coast Guard has satisfactory 
time to conduct Industry Initiated Examinations, and will 
continue until Subchapter M implementation. 
 

Phase 3 – Issue Certificates of Inspection 
 Phase 3 will commence with the implementation of the new 
Subchapter M towing vessel inspection regulations and issuance 
of Certificates of Inspection (COI).  We anticipate that the risk-
based tool developed and employed in Phase 2, or an enhanced 
version, will be used to determine priorities for issuing COIs.  
The Towing Vessel National Center of Expertise and Training 
Center Yorktown will continue to develop and deliver formal 
towing vessel inspections training during this phase. 
 

Guiding Principles 
 The purpose of this program is to ease the towing vessel 
industry’s transition from an uninspected to an inspected 
regime.  In all encounters with the towing industry our 
approach will be measured, professional, and, to the greatest 
degree possible, in the spirit of cooperation, while ultimately 
ensuring compliance with applicable safety, security, and 
environmental protection regulations. 
 

Work Groups 
 Work groups comprised of Coast Guard and Towing Vessel 
Industry representatives from around the country worked 
diligently to develop products for the Towing Vessel Bridging 
Program.  These products include: The Towing Vessel 
Outreach, Orientation, and Indoctrination Workbook; USCG 
Requirements for Uninspected Towing Vessels Guide; and 
Exam Forms with instructions. 
 

Industry Initiated Exams 
 To schedule an exam contact your local Coast Guard 
Sector or Marine Safety Unit.  If you can not locate an office 
near you, contact the Coast Guard District or Area Towing 
Vessel Coordinator at one of the following numbers: 

• Dl Boston, MA (617) 223-8272
• D5 Portsmouth, VA (757) 398-6554
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Atlantic Area (757) 398-7720
• D7 Miami, FL (305) 415-6868
• D8 New Orleans, LA (540) 671-2264
• D9 Cleveland, OH (216) 902-6045
• D11 Alameda, CA (510) 437-3754
 Pacific Area (510) 437-5847
• D13 Seattle, WA (206) 220-7216
• D14 Honolulu, HI (808) 535-3415
• D17 Juneau, AK (907) 463-2815

 
Frequently Asked Questions 

Q: When will the new regulations for Towing Vessels be 
published? 
A:  The Coast Guard continues working on publishing the 
Notice of Proposed Rulemaking (NPRM) for the inspection 
for certification of towing vessels.  As of August 2009 the 
NPRM is being cleared for publishing.  Once published, we 
anticipate public meetings will be held in various locations 
allowing interested parties to discuss the proposed rules. 
 
Q: What Towing Vessel will be required to be inspected 

under the new rules? 
A: The NPRM associated with the inspection for certification of 
towing vessels will identify those towing vessels that Coast 
Guard proposes will be required to obtain a Certificate of 
Inspection (COI) and the time frame for obtaining a COI. 
 
Q: How long will it take to examine my Towing Vessel? 
A: Examination can take from 30 minutes to a few hours 
depending on the size and complexity of your vessel.  By 
conducting a pre-inspection of your vessel utilizing the exam 
forms, available on line or at a local Coast Guard unit, you can 

address issues prior to a Coast Guard exam and make the 
exam go quicker and smoother.  Schedule your industry 
initiated exam with your local Coast Guard Sector today! 
 
Q: What regulations apply to my Towing Vessel now? 
A: In general, regulations that currently apply to Towing 
Vessels may be found in Title 46 and 33 of the Code of 
Federal Regulations.  For vessels that go on International 
Voyages certain parts of the International Convention for the 
Safety of Life at Sea (SOLAS) also apply. You may obtain a 
copy of the USCG requirements for uninspected towing 
vessels on-line at the web pages provided in this brochure, or 
through your local Coast Guard Sector or District office. 

------------------------------------------------------------ 
 

NMA Recommendations 
� Study the existing regulations NOW.  The new Coast Guard 

inspectors are doing just that at this moment.  They are also 
“riding the boats” to learn more about their new job.  This 
certainly is a “first” and is long overdue.  They will know 
more about the industry first-hand than some of their 
predecessors ever learned.  Without such knowledge, they 
will screw you over as badly as the National Maritime 
Center did for the past year and a half! 
� Study the proposed Towing Vessel Inspection Regulations 

when they are published.  You will have to live with these 
regulations as soon as they are cast in concrete (i.e., become 
“final rules”).  Be prepared to recommend any changes you 
believe are necessary in writing before the end of the 
comment period.  There will only be one opportunity and it 
may only last for a very few months.  Attend any public 
meetings in your area and ask every question you feel is 
necessary.  There are no “dumb” questions. 

 

FIRE PUMPS ON TOWING VESSELS 
By Captain John R. Sutton 

Past President of American Inland Mariners Association 
 

 In reviewing the top 10 
deficiency list for towing vessels 
posted on the Coast Guard’s 
Homeport web site, I would like to 
suggest this document be revised 
with regard to fire pump issues. 
 As a Master mariner, I 
frequently find that the fixed fire 
pumps on towing vessels do not 
have any pressure gauges to 
check their output pressure as 
required by 46 CFR 

§27.303(a)(1) and (e)(1).  Therefore, it is impossible to 
determine if fixed fire systems meet the 50 psi (pounds per 
square inch) minimum standard or whether portable fire 
systems meet the 60 psi min. standard.  Additionally, these 
pumps are required to meet a minimum flow rate of 80 gallons 
per minute.  Most, fire systems I encounter in my career lack 
any labeling that would give an inspecting officer enough 
details to determine if the pumps are even capable of meeting 
minimum requirements.  The system’s flow rate is essentially 

a guess without adequate pump flow data in gallons per 
minute (gpm). 
 With regard to portable fire pumps, the vast majority of the 
portable systems used in the Gulf coast area are YANMAR 
products that I find are not capable of self priming.  Very 
often these pumps are located on the second deck of the 
towing vessel that renders them useless in a real emergency.   
 I suggest that the Coast Guard Towing “Center of 
Excellence” advise Coast Guard inspectors nationwide to be 
on the lookout for these portable pumps and have the 
inspector insist on a self-priming demonstration.  My guess is 
nearly all portable systems currently in use will receive a 
deficiency notation because of their inability to self-prime. 
 

Coast Guard Response 
 Thank-you very much for the e-mail and discussion on 
towing vessel fire pumps.  The current "top ten" list was 
formulated based on the deficiencies (CG Form 835) that were 
placed on towing vessels in the past.  As we increase 
examinations of towing vessels, during the time frames 
between now and the issuance of certificates of inspection 
once the new regulations are finalized, we will see a dramatic 
increase in deficiencies with possibly new trends to be 
identified on this "top ten" list.  Future publications will 
identify and address these new "top ten" deficiencies. 
 You are correct.  It is very difficult for an individual to 
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know what the psi and flow rate of a pump is without a gauge.  
Typically, a pitot-tube and flow rate meter are used to access 
these conditions when not evident on the pump.  If an 
inspector suspects the pump is not performing to the 
standards, and these instruments are not available, they can 
require these tests be completed and a report be provided to 
the conditions found. 
 I am going to share your advice and information on the 
priming issues with the portable pumps with our District 
Towing Vessel Coordinators so they may alert their field 
Marine Inspectors.  If warranted, we will follow up with a 
nationwide safety alert so industry will be able to respond to 
this situation if it impacts their vessels. 

[NMA Comment:  Fire-fighting regulations originally 
proposed in 2000-2001 would have provided adequate 
protection but industry flinched at a cost of $25,000 to 
$55,000 per vessel.  Unfortunately, a fire will not wait for 
an undermanned crew to break out and position a 
portable pump, find and install its intake and outlet hoses, 
strainer and nozzle, try to pull-start the pump engine 
without an electric starter possibly under unfavorable 
conditions, and then wait for the pump to prime itself.  For 
these reasons, our Association will oppose any proposed 
regulations that continues to allow the use of portable fire 
pumps in place of a fixed system on towing vessels in the 
new Subchapter M.]  

AN OPPORTUNITY TO MOVE FORWARD ON 
SAFETY, HEALTH & WORKPLACE ISSUES 

 
 In 1970, Congress passed the Occupational Safety and 
Health Act (OSH Act).  In the Act, Congress declares it to be 
its purpose and policy, through the exercise of its powers to 
regulate commerce among the several States and with foreign 
nations and to provide for the general welfare, to assure so far 
as possible every working man and woman in the Nation safe 
and healthful working conditions and to preserve our human 
resources. 
 In the forty years following passage of the Act, America 
has watched the effectiveness of the Occupational Safety and 
Health Administration in regulating various trades and 
industries and creating safer workplaces.  However, Congress 
left it to the Coast Guard to regulate the marine industry and 
to extend the protections of workers on land to those who 
work on the water.  This is, or at least should have been, part 
of the Coast Guard’s “Marine Safety” mission. 
 In one of our Association’s major reports, our Report #R-
350, Rev.5, provided to all our mariners as well as to many 
Members of Congress, we specifically sought help from 
Congress by pointing out that the Coast Guard has not 
provided our mariners with protections comparable to workers 
in landside jobs.  We point out deficiencies in various issues 
including: 
� Hearing protection (as explained in Report #R-350 as “Issue 

Q” and in even greater detail in Report #R-349. 
� Safe water for drinking, cooking and bathing (as explained 

in the report’s “Issue R” and in more detail in our Report 
#R-395, Rev. 2. 
� Protection against Asbestos (as explained in Report #350 as 

“Issue U” and in more detail in our report #R-445. 
 

Coast Guard Regulatory Efforts  
 In December 1999 (i.e., 10 years ago), the Coast Guard 
issued a Notice of Proposed Rule Making (in Docket #USCG-
1998-3868) that proposed to revise the regulations contained 
in 33 CFR Subchapter N (parts 140 through 147) dealing with 
Outer Continental Shelf (OCS) activities.  This was a major 
rulemaking project that affected the offshore oil industry.  
However, it appeared to be to be limited to that sector of the 
maritime industry which, in itself, is a very limited area and 
would affect a relatively limited number of our “limited 
tonnage” mariners.  Our Association was particularly 

interested in Part 142 of the proposed rulemaking because it 
sought to apply workplace safety and health regulations 
developed by the U.S. Department of Labor’s Occupational 
Safety and Health Administration (OSHA) to vessels serving 
on the Outer Continental Shelf. (OCS) manned by our limited 
tonnage mariners. The OCS does not include inland waters. 

 
Enforcing Occupational Safety 

and Health Regulations 
 The Occupational Safety and Health Administration 
(OSHA) enforces a variety of regulations that govern safety, 
health and welfare issues in the workplace – as long as those 
workplaces are on land.  These regulations appear in Title 29 
Code of Federal Regulations, Parts 1900 through 1999 (29 
CFR §1900-1999).  These are very comprehensive safety, 
health, and welfare regulations. 
 OSHA regulatory enforcement does not have a seagoing 
component that can enforce workplace regulations on the 
water.  Whether it is a grain barge on the western rivers, an 
uninspected towing vessel pushing an uninspected work barge 
on inland waters, or a supply or towing vessel working on the 
outer continental shelf, OSHA cannot send its inspectors out 
to these “workplaces” to inspect vessels or investigate 
accidents.  In addition, OSHA investigators are not familiar 
with the marine industry in general.  Consequently, Congress 
left the enforcement of occupational safety and health 
regulations “on the water” to the Coast Guard. 
 

Industry’s Lack of Enthusiasm 
for New Regulations 

 Generally speaking, “industry” has had problems with 
OSHA enforcement of safety and health regulations.  The 
term “enforcement” has a connotation of making a person or 
corporation do something it would rather not do.  “Safety” has 
a significant cost factor that industry must pay for and, unless 
carefully managed, can reduce “profits.” 
 The oil drilling industry’s land-based operations had to 
deal with OSHA since the agency’s its inception in 1970.  
However, there are no OSHA inspectors on the Outer 
Continental Shelf.  Consequently, the proposed new 
regulations that the Coast Guard announced in the Federal 
Register of Dec. 7, 1999(1) were not particularly popular with 
the offshore sector of the drilling industry or with boat 
operating companies.  [(1) Proposed 33 CFR Part 142 appears 
at 64 FR 68457-68467.] 
 In addition, boat owners who operated inspected offshore 
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supply vessels (OSV) were adamantly opposed to the cost of 
additional “OSHA-type” regulations that would be imposed 
on their vessels that, under the proposed regulations, were 
classified as “OCS Units.”  These regulations added 
considerable costs to boat operators – and so they opposed 
their new classification as “OCS Units” primarily for that 
reason. 
 Our Association, looking out for the health, safety and 
welfare of our “limited tonnage” mariners on the OCS, was 
prepared to grasp at any straw where the Coast Guard even 
suggested that it would assist our mariners with more 
comprehensive workplace safety. 
 A question that our Association brought up in 1999 was 
whether uninspected towing vessels that were not specifically 
listed in the proposed regulations, would be governed by the 
OSHA-type regulations.  We believe it was a reasonable 
question and, 10 years late, are still awaiting an answer.  We 
are awaiting an answer because the entire rulemaking 
package was shelved for 10 years as the Coast Guard’s 
entire Marine Safety mission was downgraded.(1)  [(1)Refer to 
VADM Card’s report reprinted in our Report #R-401-E.] 
 It might be unfair to say that “industry” sabotaged the 
1999 Notice of Proposed Rulemaking.  It might also be unfair 
to say that the Coast Guard failed to assign the resources 
necessary to push the rather unpopular proposed rulemaking 
through the regulatory rulemaking process.  However, it is 
clear from Admiral Card’s report that something had gone 
seriously wrong with the Coast Guard’s entire “Marine 
Safety” program.  This has become clear to Congress as well 
as indicated by proposed legislation introduced in 2008(1) and 
2009(2) to overhaul the Coast Guard’s entire “Marine Safety” 
mission.  [(1)H.R. 2680, 110th Congress.  (2)H.R. 3619, 111th 
Congress.] 
 Comments about the contents of the proposed rule making 
were received from many stakeholders during 2000 but the 
rule was never revised.  Our Association alone submitted four 
out of a total of 109 letters to the Coast Guard Docket. 
 While the Coast Guard acknowledged that considerable 
time and effort had been afforded this process by industry 
during 1999 and 2000, the Coast Guard hired ABS Consulting 
as a contractor to revisit the most critical pieces of the NPRM 
by meeting with stakeholders (including our Association to 
initiate a dialogue. 
 Coast Guard headquarters personnel and contractors came 
to a meeting at USCG Sector New Orleans on Nov. 17, 2009 

to obtain insights into these issues.  Particular areas of interest 
were as follows;  
� industry-wide and company standards to reduce injury, 

death, property and environmental damage. 
� industry-wide and company standards to monitor and 

control confined space entry, fire suppression and 
prevention, survival craft, and accommodation spaces. 
� cost to implement and maintain industry-wide and company 

standards including equipment, personnel, record-keeping 
and training. 
� effectiveness of these standards to reduce injury, death, 

property and environmental damage. 
 

Additional Safety and Health Issues 
 Upon reconsideration, after 10 years on the shelf, we 
believe that additional safety and health issues need to be 
considered beyond the three issues listed above and that 
geographic areas other than the Outer Continental Shelf need 
to be provided for.  We suggest that some of these issues are 
“vessel inspection” issues and need to be included in proposed 
vessel inspection regulations.: 
� Confined Space Entry.  We identified the “need for 

respiratory protection on vessels working on the OCS” in 
our letter to the docket dated April 1, 2000 and noted in the 
preamble(1) that a NOSAC working Group recommended 
that regulations are necessary for work in confined 
spaces.”  [(1)  64 FR 68430, col. 2.] 
� Offshore Competent Persons (proposed in §§142.370-

142.375) would be required to avoid a tragedy similar to the 
one reported on the loss of 3 lives in dangerous enclosed 
spaces on the EERV Viking Islay, Amethyst Gas Field 
(UK) on Sept. 23, 2007.  [Refer to Our Report #R-450.] 
� Hydrogen Sulfide Gas (H2S) is recognized as an OCS 

problem by the U.S. Department of the Interior’s Minerals 
Management Service.  Mark Blackman on our Board of 
Directors reported this problem in 2003.  We assert that H2S 
is significant enough (e.g., potentially lethal) on vessels 
handling petroleum products in the inland tug and barge 
industry and is closely related to other workplace safety and 
health issues to at least be “Incorporated by Reference” in 
new regulations. 
� Second-hand Smoke.  This issue is explained in our Report 

#R-350 as “Issue S” and in more detail in our report #R-
341, Rev.3 and in the Surgeon General’s Report on the same 
issue (i.e., in our Report #R-341-A.  

NEW NPRM – BAD NEWS FOR SOME MARINERS 

 
What is a NPRM? 

 A NPRM is an acronym for Notice of Proposed Rule 
Making.  This refers to a notice published in the Federal 
Register stating that the Coast Guard proposes to introduce 
some new regulations.  In this case, the new rules deal with 
mariner credentials – the fancy new term for licenses and z-
cards – as if we really needed any more rules in this area! 
 This NPRM proposes to add new regulations that apply 
primarily to mariners who serve on “seagoing vessels” that 
operate beyond the “boundary lines” delineated in 46 CFR 
Part 7.  While that may be the target of the proposed 

regulations, they also will affect many other licenses and 
impact the cost of courses that our mariners will have to take 
in order to advance in the marine industry. 
 

Where do I find this NPRM? 
The NPRM appeared in the Federal Register of Tuesday, Nov. 

17, 2009 starting on page 59354 and fills almost 100 pages.  
You can access the NPRM by computer at the Government 

Printing Office access site at 
http://edocket.access.gpo.gov/2009/pdf/E9-26821.pdf. 

 Since this is probably the only warning you will receive 
that the Coast Guard is planning to introduce rulemaking that 
will affect many of our mariners, we urge you to pay close 
attention. 
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 The comment period for this rulemaking ends on Feb. 16, 
2010 – 90 days after the NPRM appeared.  With 100 pages of 
small print, there are countless changes to absorb.  This is not 
the first rulemaking that deals with implementing the 1995 
Amendments to the International Convention on Standards of 
Training, Certification, and Watchkeeping (STCW) for 
Seafarers.  Rather, this probably will be the final step of 
cramming this alien document into our credentialing program.  
From the outset, our “limited tonnage” mariners were the last 
to be informed because of our lack of representation in 
Washington. 
 In any event, just because the target is the mariners that 
serve on “seagoing” vessels, there are a number of changes in 
line for other licenses as well – perhaps yours. 
 To find out about these changes, you must examine the 
NPRM.  That means that you need to obtain a copy from the 
internet and read it.  If you find something that you disagree 
with, you must enter a comment.  Instructions for doing so 
appear in the introductory pages of the NPRM.  If you would 
rather speak to the proposed changes, there will be four brief 
public meetings scheduled around the country as follows.  We 
notified all mariners on our NMA membership list by e-mail 
and provided access to the NPRM on-line. 
� Tuesday, Dec. 1, 2009, in Miami, FL at the Marriott 

Miami Airport Hotel, 1201 NW LeJeune Road, Miami, FL 
33126 from 9 a.m. until noon; 
� Wednesday, Dec. 2, 2009, in New York at the Marriott 

New York LaGuardia Airport Hotel, 102-05 Ditmars Blvd, 
East Elmhurst, NY 11369 from 9 a.m. until noon. 
� Wednesday, Dec. 9, 2009, in New Orleans, LA at the 

Renaissance Arts Hotel, 700 Tchoupitoulas Street, New 
Orleans, LA 70130 from 9 a.m. until noon; 
� Friday, Dec. 11, 2009, in Seattle, WA at the Marriott 

Seattle Airport Hotel, 3201 South 176th Street, Seattle, 
WA 98188 from 9 a.m. until noon.  

� Wednesday, Jan. 20, 2010, in Washington, DC at United 
States Coast Guard Headquarters Building, Room 2415, 2100 
Second Street, SW., Washington, DC 20593 from 10 a.m. 
until 1 p.m.  Note: A government-issued photo identification 
(for example, a driver's license) will be required for entrance 
to the building from 10 a.m. until 1 p.m. 

 Written comments and related material also may be 
submitted to Coast Guard personnel specified at those 
meetings for inclusion in the official docket for this 
rulemaking. 
 

This isn’t all! 
 While the NPRM will describe the changes the Coast 
Guard proposes to make in its credentialing regulations, most 
mariners will find that “credentialing” regulations underwent 
serious changes last April 15th in another rulemaking.  In fact, 
changes have been coming at such a fast pace that even the 
printed copies of the Code of Federal Regulations cannot keep 
up with them.  Last April’s changes probably won’t appear in 
print in the CFRs until early 2010!  While the NPRM lists the 
changes and explains the reasons for them, it does NOT 
provide a print out of the complete new regulations because, 
at this stage, they are only proposed and have not been 
finalized.  It can be very hard to understand the entire impact 
of the regulations until they are finally added to the CFR.  But, 
if you don’t like any of the proposed changes, now is the only 
time you can provide your reasons for opposing them.  
Forget about complaining to us or to anyone else “later” – 
later will be too late! 
 While our Association is willing to submit a comment on 
your behalf if you have trouble expressing your thoughts in 
writing.  Please call on us to do this only after you have 
studied the NPRM.  This is your responsibility.,  Try to attend 
one of the scheduled meetings to see where this rulemaking is 
headed.  

CORPS' FAILURES BLAMED IN KATRINA: 
JUDGE SAYS CHANNEL WASN'T MAINTAINED 

By Cain Burdeau, Associated Press 
 

 NEW ORLEANS - A 
federal judge ruled that the 
Army Corps of Engineers' 
failure to properly maintain 
a navigation channel led to 
massive flooding in 
Hurricane Katrina. 
 U.S. Dist. Judge 
Stanwood Duval sided with 
five residents and one 
business who argued the 

Army Corps' shoddy oversight of the Mississippi River-Gulf 
Outlet led to the flooding of New Orleans' Lower Ninth Ward 
and neighboring St. Bernard Parish. 
 Duval said, however, the corps couldn't be held liable for the 
flooding of eastern New Orleans, where one of the plaintiffs lived. 
 Duval awarded the plaintiffs $720,000, or about $170,000 
each, but the decision could eventually make the government 

vulnerable to a much larger payout. 
 The ruling should give more than 100,000 other 
individuals, businesses and government entities a better shot 
at claiming billions of dollars in damages. 
 Joe Bruno, one of the lead plaintiffs lawyer, said the ruling 
underscored the Army Corps' long history of failure to 
properly protect the New Orleans region.  "It's high time we 
look at the way these guys do business and do a full re-
evaluation of the way it does business," Bruno said. 
 The corps referred calls seeking comment to the Justice 
Department.  The corps had argued that it is immune from 
liability because the channel is part of New Orleans' flood 
control system, but the judge allowed the case to go forward. 
 Many in New Orleans have argued that Katrina, which 
struck the region Aug. 29, 2005, was a manmade disaster 
caused by the Army Corps' failure to maintain the levee 
system protecting the city. 
 The Mississippi River-Gulf Outlet is a shipping channel 
dug in the 1960s as a short-cut between the Gulf of Mexico 
and New Orleans. 
 Government lawyers couldn't be reached for comment 
Wednesday night, but they are expected to appeal the decision 
to the U.S. 5th Circuit Court of Appeals. 

  


